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On the 20th day of June 1894 the most blessed Bishop of old 
Rome. Leo XIII., addressed an encyclical letter to the rulera 
and nations of the world, in which, "drawn," aa he informs 
them, "to follow the example of our Redeemer and Master 
Jesus Christ, Who, when about to return to heaven, implored 
of God, His Father, in earnest prayer, that His disciples and 
followers should be of one mind and of one heart," and breath- 
ing the Spirit of his divine Master, he most earnestly invited 
them to nnity. 

He then laid it down that the true union between Christians 
"consists in [1] .1 nnity of faith, and [2] a nnity of govern- 
ment." adding further [3] that this union can no otherwise be 
brought about than by acknowledging ''the primacy of the 
Eoman jwntifl," and appealed to the oldest traditions to verify 
this statement. 

To this encyclical Anthimos, the Bishop of the moat holy 
Apostolic and patriarchal throne of Constantinople, together 
with twelve other Orthodox Catholic bishops, made reply in the 
month of August 1895, by a patriarchal and synodic encyclical 
letter addressed to all the bishops and clergy, and all the 
religious and Orthodox comnmnity under their united charge, 
in which, after saying how great is their yearning for the 
reunion of the Churches, they make the following among other 
BtatementB : — 

" 3. Agreeably, therefore, to this sacred desire, onr Orthodox 
Cfaoreli of Christ is always ready to receive any proposal for 
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reunion, provided only the Bishop of Rome once and for all 
shake off the chain of his many and divers ' privily brought 
in ' [2 Pet. ii. 1] anti-evangelical innovations — the same which 
also provoked the sorrowful division of the Churches of East 
and West, and return to the ground of the holy Seven Ecu- 
menical Councils, which, compacted as they were by the Holy 
Ghost of representatives of all the holy Churches of God, for 
the determination of the right doctrine of the faith against 
those affecting heresy, have universal and eternal validity in 
the Church of Christ." 

The encyclical then proceeds to draw attention to the in- 
novations referred to, in which the following passages ar6 
prominent : — 

'■7. The One Holy Catholic and Apostolic Chnrch of the 
Seven Ecumenical Councils believed and taught, agreeably to 
the evangelic statements, that the Holy Ghost proceedeth from 
the Father; but in the West, from the ninth century cowards, 
the sacred Creed . . . began to be falsified, and the idea that 
the Holy Ghost proceedeth also from the Son to be wilfully 
propagated. Assuredly I'ope Leo XIII. cannot be ignorant 
of the fact that his orthodox predecessor and namesake . . . 
Leo III., in 800, synodically disclaimed this anti-evangelical 
and wlioliy unlawful addition, ' and from the Son.' 

"8. The One Holy Catholic and Apostolic Church of the 
Seven Ecumenical Councils baptized with three immersions in 
the water, and Pope Pelagius calls the trine immersion an 
ordinance of the Lord ; and in the thirteenth century baptism 
by three immersions still prevailed in the West ; - . - but in 
later times sprinkling and affusion were " privily brought in.' 

" 10. The One Holy Catholic and Apostolic Church of the 
Seven Ecumenical CoimcJis received that the precious gifts 
are hallowed after the prayer of the invocation of the Holy 
Ghost by the blessing of the priest, as the ancient rituals of 
Rome and the Ganls bear witness. Howbeit, afterwards the 
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Papal Church innovated in this bv wilfully laying down that 
the hallowing of the precious gifts tabes place along with the 
enanciation of the words of the Lord, 'Take, eat, this is My 
body,' and, 'Drink ye all of it, for this ia My blood.' 

" 12. The One Holy Catholic and Apostolic Church of the 
Seven EcQmenical Councils, walking in the inspired teaching 
of Koly Scripture and the original Apostolic traditions, prays 
and invokes the mercy of God for the pardon and repose of 
those that have fallen asleep in the Lord (Heb. xi. 40 ; 2 Tim. 
i 8 ; 2 Mace. xii. 44. 45). But the Papal Church, from the i 
twelfth century onwards, invented and heaped together in the i 
person of the Pope, as the possessor of privilege, a mnltitnde 
of innovations touching a purgatorial fire, touching a super- 
abundance of merits on the part of the saints, and the dis- 
tribution of them to them that need, and the like. 

"13. The One Holy Catholic and Apostolic Church of the 
Seven Ecumenical Councils teaches that the supernatural 
taking of human nature by the only begotten Son and Word 
of God, 'of the Holy Ghost and the Virgin Mary.' is alone pure 
and imniacalate, but the Papa! Church again innovated scarcely 
forty years ago by teaching a new-fangled doctrine of an im- 
maculate conception of the Theotokos and ever-Virgin Mary — 
a doctrine unknown to the ancient Church. 

*' 14. . . . When we revert to tlie Fathers, and the Ecume- 
nical Conndls of the Church of the first nine centuries, we 
reach the assurance that never was the Bishop of Itome re- 
garded as the supreme authority and infallible head of the 
Church, and that every bishop is head and president of his own 
particular Church, subject only to the synodic constitutions and 
decisions of the Church at large, as alone infallible, the Bishop 
of Rome being in no wise excepted from this rule ; . . . while 
the sole Eternal, Divine, and Immortal Head of the Church ia 
our Lord Jesus Christ, for 'He is the head of the body the 
Chnrch'(Coh L 18)." 



viii Preface. 

Comparing these two encyclicals, we might almoat be dis- 
posed to say that the prospect of reunion is hopeless. Bat 
again the words of the venerable Pontiff of old Rome occur : — 

" We are well aware , . . that there are those who consider 
that we are far too sanguine, and look for things that are 
rather to be wished for than expected. But we nn hesitatingly 
place all our hojie and canfidence in the Saviour of mankind, 
Jesus Christ, well remembering what great things have been 
achieved in times past by the folly of the Cross and its 
preaching, to the astonishment and confusion of the ■ wisdom 
of the world.'" 

Surely, as we read these words, we cannot help feeling that 
they have about them the true ring of the Master's teaching, 
and that if all the bishops of Christendom were ]>ervaded by 
the same spirit, that which now seems so unUkely, consider- 
ing the obstacles to be cleared away, wonid promptly come 
to pass I 

2. The writer has ventured to place extracts from these two 
encyclicals side by side, in order that it may be seen what are 
the principal points which at present keep asunder the two 
largest sections of the Christian world. Others, such as the 
nse of nnlt-aveued bread, and the withholding the cup from the 
laity by the Koman Church, are, indeed, mentioned in the 
Eastern encyclical; but if it were clearly understood that they 
were merely points of discipline peculiar to the Eoman Church, 
it is probable that they would not be found inBU]>erable 
barriers to reunion. 

At present, however, the fact has to be faced that the 
Western Church has. by its own authority, inserted the words, 
"and from the Son" in the Creed, which to the Easterns 
savours of heresy. Considering that the Roman Church is 
hardly likely t^ proclaim its fallibility by striking them out, 
and that we have it on the authority of Christ Himself that 
"when the Paraclete is come, whom I will send to you from 



Preface. ix ■ 

the Father, even the Spirit of truth, which proceedeth from the 
Father" (John xv. 26), is it permiasible to hazard the opinion 
that the East might admit words such as, an.d. luis been sent 
forth from the Father by the Son, after the clause, "which 
proceedeth from the Father," provided they were inserted in 
the Creed by Ecumenical authority ? 

3. Such kindly criticism has been bestowed upon the previoua 
volume of this work that the author feels diffident in making 
any remarks upon what some have suggested as possible 
amendments. One point, however, does deserve attention. 

It is matter of common knowledge that a large number of 
Uoman canonical writers, from the thirteenth century down- 
wards, have stated that the essential form in consecrating the 
EDcharist ia tlie repetition of Christ's words of institution. 
Still it is believed that no authority can bo quoted from the 
first ten centuries in support of this riew ; and the unanimous 
opinion of the Easterns, alike iu ancient and in modem times, 
is opposed to it. It is, moreover, believed to be a fact that the 
Liturgy of Addai and Man, in its oldest form, before it was 
tampered with to bring it into accord with the prepossessions 
of modem Westerns, does not even contaiu the words of in- 
stitution, and some of the ablest writers of the Roman Church, 
for instance Le Brun, reject the current view of the Roman 
canonists. Under such circumstances it seemed safer to express 
a view which has been always held by all, ratlier than a 
medisval theory which owes its rise to Scholasticism, and with 
which those who are not versed in Scholasticism seem to desire 
to have nothing to do. 

It has also been suggested that separate chapters might with 
advantage have been given to confirmation and annealing, 
instead of. as at present, the one being included in baptism, 
the other in penance. In itself this ia a small thing. Without 
denying that such a course has advantages, if it is desired to 
aecentnate the fact of there being seven sacraments, and 
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neither more nor fewer, yet tbe disadvantages seemed to the 
writer to outweigh the advantagts. Early Christian writers 
who speak of baptism and its effects in euch glowing terms 
understand thereby baptism as a whole, i.t., the great liturgical 
rite, which inclnded three sacraments in the Scholastic sense 
of the term — viz., the sacrament of exorcism, the sacrament 
of the washing, and the sacrament of the chrism or laying on 
of hands. To apply their elaborate language and the blessings 
they attach to baptism to the administration of one of these 
parts only to the exclusion of the two others, is sorely to 
introdnce confnsion, and appears to have supplied the anvil 
upon which the modem heresy denying the sacramental efficacy 
of baptism is based. 

And here, again, it should be remembered that the Eastern 
Church knows nothing of Scliolasticism, and has never passed 
through this phase of thought. The West has; and although, 
as a system generally taught and received. Scholasticism has 
passed away, yet it has not done bo without leaving many 
traces behind it. " God, whose property is ever to have 
mercy" is a phrase which to a non-Scholastic mind has no 
meaning. The reduction of matter and form to certain irre- 
ducible minima are, again, conceptions which we owe to 
Scholasticism. The doctrine of intention as now taught is 
another Scholastic product. Accordingly, the great Roman 
Church, which in formulating the doctrine of the Immaculate 
Conception of the ever-Virgin Mary, has carried the applica- 
tion of logic to spiritual matters further than any other Church 
has dared to do, finds it necessary first to teach its future 
theologians the Scholastic philosophy, that into minds moulded 
by that teaching may be poured the Western theology built up 
on Scholasticism. It is suggested that this carrying of the 
Scholastic philosophy, with all that it practically involves, into 
the sphere of theology may have more to answer for than any 
other set of facts in estranging the East from the West. Aa 
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the triumph of logic, ScholaBticism is no doubt a magnificent 
system; but who shafl venture to assert that by applying the 
laws of the human mind in its present state of existence, to 
anperphenomenal realities you can obtain a knowledge of 
eternal truth? Surely, to assert this is to make the human 
mind the measure of all things, and to reduce God, who ia 
immeasurable, to the standard of human ideas and human con- 
ceptions! Out of itself, the human mind can only elaborate 
that which, like itself, is human. The true knowledge of God 
mnst therefore be a matter of revelation, not of logic. " Touch- 
ing the Almighty, we cinnot find Him out " (Job ixxvii. 23). 

At the Norwich Church Congress, Mr. J. W. Birkbeck told 
a story as to how he was once nonplussed by a Kieff monk 
asking him, "Do you always use incense in your churches?" 
Upon his replying, "No, not always — only sometimes," the 
monk retorted, " Did I not tell you that yours is a Popish 
Church ? For yon know that it was the Papists who invented 
low masses, with no music or incense, and that just about the 
time when they were inventing their new clause, ' and from the 
Son,' for the Creed." 

This stoiy he told, not as an example of a serious hindrance 
to unity, nor yet of theological learning, hut of the sort of 
misunderstanding which constantly arises in the East from 
discussing matters from totally different points of view. Have 
not qnite as great misunderstandings occurred in the West from 
a similar cause? 

4. In this, as in the previous volume, the author has endea- 
voured to confine the statements in the text strictly within tlie 
limits of the authorities cited or referred to in the notes. To 
have expanded these statements into what some would prefer 
to call whole truths, might to others have seemed to be cor- 
rupting them into untruths ; and, at any rate, the expansions 
of modem text-writers carry with them no general antliority. 
The authorities cited date from various times, and come from 
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different parts o£ the Church. It cannot, therefore, even be 
Baid that the laws they lay down are, or ever were at any 
one time, obligatory on the whole Church, Those who framed 
them did so for the benefit of the particular patriarchate or 
province over which they bore rule ; and inasmuch as they 
presided over people of various races, and of varying moral and 
intellectual perceptions, rules which were wanted in one part of 
the Church might often not be wanted in another. Tet, as 
they all were acting under the Divine Spirit's guidance, and 
all acknowledged Chriet as the only source of life, of holinesB, 
and of truth, this threefold acknowledgment forma the under- 
lying basis of all the canons they drew up. 

If this fact is once fully realised, it will be seen that canon 
law is not, what it is so often treated as being, a branch of 
ordinary law having ecclesiastical authority, and the spiritual 
counterpart of the Koman civil law. This view of it grew up 
in ages when spiritual and temporal authority were united in 
the person of the Pontiff, and the spiritual was too often 
treated as a branch of the temporal. But the canon law of the 
whole Church is a great deal more than this. It is uo less than 
the record of the Spirit's work, fulfilling itself in time by means 
ot legislative enactments. Kegarded thus, the stndy of canon 
law, instead of being a dry study of technical restrictions, 
pieced together by legal experts on the principles of the 
Roman law, will be fonud to be a study of the Spirit's work 
in the Church in times past, and of a manifestation of spiritual 
lite, light, and trnth, seeking to express itself iu every age 
in the most perfect way. It is from this platform that the 
author has endeavoured to approach bis subject, lie will be 
well content should his endeavour stimulate others to work on 
aimtUr lines, and thus, however remotely, contribute to the 
greater glory of God, 

t ROHOI, XKAB LmVilTON*, DiTOH, 

FoMaJSL Ororgt, JSM. 
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SHORT MANUALS OF CANON LAW. 



DISCIPLINE GENERALLY. 



The Nature asd Objkct ok Discii'LIne. 

1. The one object for which the Church exists upon earth ia the i 
glory of God throngh the salvation and sanctiScatiou of man- 
kind. To attmn thia object it is necessary that thoae who are 

" dead in treapassea and sins " should have a new life infused 
and maiutalned iu them, for which purpose the sacraments have 
been committed to the Church ; but it is do less necessary that 
they should bi^ restored to that unity among themselves which 
sin and its consequences have broken, ao that as a nnited body 
of righteous men their light may shine before the world. To 
effect this restoration, discipline is requisite. The acceptance o£ 
the Christian faith (') or right belief leads men to desire the 
sacraments. The effort to observe Chriat'a commandments op 
the practice of holiness (-) brings them to submit to discipline. 

2. By discipline is understood the power of producing actions 
in accordance with the faith, and restraining departures from 
Christ's rule of truth or holiness by spiritual coercion or sevfr-' 
rity ('), Discipline may therefore be said to be the divinely 
appointed instrument whereby such as have been placed in the 



(I). Ads XXtv. ^4; Gal. I. 23 ; .1 
ittraTw fitpterfiaai. Clem. Slroni. 
of the eheep [I John It. 1-3, 7] ; in 
truth in Christ. 

(2), Hcb. XIL 14 : xapii dyaff^ioB aiitli g^d 

(3)i Cavngnis iti. B3. 

vou a. A 



; 3, iO : Heb, xi, G : x")^^ ^ xlimttt 
13 : The Lord says, I aui tlio Door ' 
most then be saved by leaniing the 
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way of salvation are carried forward to perfection by eiidnring 
hardship (*), and bucIi as have deviated from the precepts of the 
Gospel and the commandments of life are brought back to right- 
eousness through repentance and satisfaction (''). The power 
of exercising or prescribing discipline was committed to the 
Church by Christ llimself, who received all judgment from the 
Father ("), and is ordinarily called the power of binding and 
loosing, or the power of the keye. It involves two things : (1) 
the key of Judgment or interpretation, whereby the unchanging 
truth of Christ is explained in the varying terminology of 

(4). Justin 1 Apol. 40 ; Hippolyt. x. 3() : Wlialever Bufferings lliou 
didst undergo while buing a man, ihesc He ga^'e to tliee because tliou wast 
of mortal mould. . . . And provided thou obeyest Hid solemn injunctionx, 
and beconiest a faithful follower of Him that is good, thou ehalt in the 
world to corac resemble Him. Cyprian de Vest "Virg. c. 1 : Discipline, 
the safeguard of bope, the bond of faith, tile guide of the way o[ salva- 
tion, the aiimuliiB and nourishment of good dispoaitiou^, the teacher of 
virtue, cauHC« us to abide alway in Cliriet, and \o live continually for God, 
and Lo attain to the heavenly promises and divine rewards. . . , The 
Holy Spirit says in the PsalinEt, Keep discipline, &c [Riss the Son, &c.. 
Ps. n. 12], hut unto the ungodly saith God, Why doHt Uiou preach My 
laws and titkest My command men t to thy mouth, whereas thou hatest 
discipline ] [Pn. L. IT]. And again. He that casteth n way discijilineisniiwr- 
ahle[Wi9d.iii. 11], . . . tor whom the Lord loveth He correcteth [Prov.m. 
1 \\ Ep. 48 (0\f. 52), 2 : Neither can those Remain in God's Church who 
have not nmiiiluined its divine and ccclesiiutical discipline, either in the 
conversation of their life or the peace of their character. Ep. 61 (Oxf. 4) ; 
We do not de]jait from the traditions of the Gospel, but with constancy 
. , . maintain the discipline of Ihe Church. 

(5). CyprianEp.7(6xf. ll),7i 14 (Oit, 20), I ; 22 (Oxt. 27) ; 24 (OxE. 
SS), S : S7 (Oxf. 34) : 30 (Oxf. 2) : Maintain the ever-guarded rule of dis- 
cipline ; 3» (Oxf. 43). 2 ; 61 (Oxf. 55), 3 ; 54 (Oxf. 69), 1 and 2 : Ecclesi- 
antical discipline is uoi to be forsaken, nor priestly censure to be relaxed 
because we arc diaturlied u'iili reproaclicH. 

(61. John V. 22, 27 ; Tcrlullian Scorpiac. «. 10 ; For though von think 
heaven still shut, rememlwr that the Lord left here to Peter, and through 
htm to the Cliurch, the keys of it, which every one who has been here put 
to the question, and also made confession, will carry with liim. Pacian, 
£p. I ad Sempiun. : If bishujis have inherited from the ajMMtles the power 
of washing and anointing with chriam, they have inherited also the power 
of binding and loosing. 



Liicipline Generally. 3. 

different ages, races, and people, and the abiding law of holi- 
nees is applied to the varj-ing circumstances of times and 
places, some things being pronounced allowed, other things 
forbidden (^); and (2) the key of coercion or restraint (*J, 
whereby effect is given to what the key of judgment has locked 
or unlocked (*). 

3. The power of the keys, i.e., of interpretation and coercion, 
extends to the whole sphere of faith and morals, because Christ 
came not only to be the Life, but also the Truth, and the 
Way to the Father. When it is applied to persons, the private 
life of those living in the world, Ihe commanity life of those 
parsuing the counsels of i>erfection, it is termed personal dis- 
cipline, either ordinary personal discipline or religious diseip- 
Hoe. When it is applied to things — the Hturgical worship 



(7). Among tlie Jews, it a ralibi were asked whctlicr the law allowed 
sucU or Biith conduct, it lie replied in the attirmalive he wua said to loose, 
otberwiee, to bind. So ooe )>art of the Church's binding or loosing is U> 
determine wliether wrtain attioiis are allowed or not ; in other wurds, to 
interpret. See Orier, note 134. 

(8). Aiigusiin ap. Gnitiaii C'uua. ssiii. Qii. vi. c 1. ; Schismatics say. 
Whom did Christ compel t I answer, Paul, Let ihem sec in Ihis case 
CUriHt fint compelling, then teaching ; first striking, then coiuforting. It 
is, however, wonderful that he who was first brought to the Gospel hy 
bodily miffering laboured therein more abundantly than all who wera 
cslUd by a word, and whom greater fear tirst brought to charity, in him 
|ierfect charity should have cast out fear. Why, then, should the Church 
not compel her lost sous to return, if those lost bods have compelled others 
to be losti Yea, even those who were not compelled to go astray but 
only led astray, if by fear-inspiring but health-giving livea such are brought 
home to her bosom, does not pious mother Chureh receive them with kind- 
ness liaving more joy over them than over such i 
away I Pelagiiis l\M. 1 Dist. xvu. g 4 ; Derati Lib. i 

(9). Augiieiiu iiji. QratiaD Cans, sxxii. Qu. 1. c, 
tcmission of sins is given by the kcy^ of the kingdoi 
Con. 2, A.i>. ti43 : We admonish kings aud princes to be obedient to their 
■rchbishoj» and bishops, because the keys of the kingdom of heaven uro 
given to tlicin. Oration 1 Dial, xx. Pars. ii. § 1 : With the one key power 
^-XBA given to him [Peter] to discern Uelwceu dieeaiw and diaea:^, with the 
other yower to cu»t out from or admit to the Church. Lyud. 36(1, 336, 
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of the Church, sacred places, aeasona, and times — it is termed I 
liturgical discipline. For the present we confine ourselves to 1 
personal discipline. 



DlSCIPUSE— EkMEDUL. PESAI,, and VlKDICTlVE. 

4. It has been already seen that the object of the sacramentH 
is to bring men into and to keep them in communion with God, 
through the ministrations of the Church, which is the Body of 
Christ. Similarly, the end of discipline is to keep those who 
are members of the Church in full corporate communion with 
each other, not only as righteous men, but as rigliteous men 
illuminating the world. Accordingly, personal discipline is of 
two kinds: (1) remedial, for the purpose of advancing per- 
sonal holiness and bringing back wanderers to the fold ; 
(2) penal, for the purpose of vindicating the Church's claim 
to holiness before the world, and securing public satisfaction 
for crimes and offences which obscure its light The former 
is called censure or correction, the latter punishment or ven- 
geance ('"). 

5. The aim of remedial discipline is primarily the sonl's 
liealth and the reform of an offender, so that every member of 
Christ's body may be presented before God pure and spot- 
less ("). In it, therefore, no more harshness should be era- 
ployed for the purpose of correction than is really necessary- (■•) ; 

(10), 2 Cor. 1. 6, The term ultio is used by Hieronym. ap. Orati&n i, I 
DUt. XCIII. c, 23 ; Leo Ibid. Caus. l. Qu, vn. c. 18 ; Gelaaiua, a.d. 494, Ibid^ \ 
Cuus. II. Qu. VII, c 47 ; Gregory Ihid. c. 46 ; Const. !) Edmiind, A.D. 1236 J i 
Dvcret. Lib. ui. Tit. xll t. 10, and Tit. xi.iv. c. 1 and Lib, iv. Tit. nL c. ^ 
3 ; Lyod. 247. 

(11), Col, I. S8 ; Lynd, 129 : Understand that proceedings are taken for 
the aonVs health wliea the aim is not to inflict the canonical ]>enaUy 
according to the *[uality of tUc crime or offence, but only thai the offender 
may lie amended from bia crime. 

(12). Cyprian Ep. 64 (Osf. 3), 3 : We desire to overcome the wrong- I 
doings of iudividuala by clemency and patience rather than to pnniih I 
ibi^m by our priestly (».«., episcopal) jjower, Id. Ep. 11 (Oif, 17), 2 : 
Km&llcr sius which are not committed against God, pcnauce may be per- 
formed in a Mt lime, Gregory iv. ap. Gratian i. Diet XLV. c. 4 : Rulen 
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tence one great part of remedial discipline is warning or 
monition ("), 

6. Penal discipline is exercised primarily for the good of 
others oud to vindicate tlie holiness of the Clinrch before the 
world, bnt it is also exercised secondarily for the good of the 
offender ("). Hence it may be employed withont warning 
whenever the good of others requires it ; but unless the good of 
others requires it, it should not be resorted to withont threefold 
warning C^). The good of others is held to reqnire it: (1) 
when crime is manifest and notorious ('") ; (2) when by a canon 
o( Cimrclies oiuat be dealt with patiently, and corrected rather than con- 
dpHincd forthwiili. 

(13). S. MatU xFiit. 15-17 : Moreover, if tliybrotlier shall tre^pasii against 
tbee, go and tell him his fuuit between liitu and thee alone ; if he aball 
hear thee, tliou hast gained thy brother. But if lie will nst hear thee, 
thwi lake with thee one or two more, that in the mouth of two or three 
witneiaes every word may be established. And if he eball neglect to hear 
tlMni, tell it unto the Church. Ambros. ap. Gratiaa Caus, xsul Qu. iv. 
c. 26 : Augustiu DAd. c 21 ; Baedae Poenit. v. 7, a,d. 760, in E. & S. iii. 
331. Alexander lu. to Archbishop of Canterbury in DecreL Lib, iii. Tit. 
IL c. 4 : We enjoin you carefully to warn clergy. ... If within forty days 
they refuse to comply, suspend them till they come to satisfaction. Concil. 
Ebor, A.D. 1195, Can. 19; Concil. Westminster A. D. 1200, Can. 7: That 
pKlatea do not excommunicate tbeir subjects without canonical warning. 
ConciL Lot IV. A.D. 1215, Can, 47 in Decret. Lib. v. Tit. XXXtX. c 48 ; 
llonorius iii. /tii Lib. iil Tit 1, c. 16, and Lib, v. TiL xxxix c. 48, and 
Tit. I.e. 2; Lynd. 69. ISO, 306, 340 says that the archbishop caauot pro- 
ceed to punish in a case when be cunnot nionish unless tnouition has been 
giveu by eorae one else. 

(14), So Augustin ap. OriLtian Cans. xin'. Qu. ill. c. 17, says that even 
the anathema may, if God so will, turn to, and prove Ic be most healthy 
correeliou. /fcii Qu, iv. c 51. 

(16), Qr^oryap. Gralian L Dist, txxxvi. c 24, and Gregory vii. /WH.I. 
l>iat. xcvt. c. 10, allowed it to be good in certain cases without warning, 
bnt Alexander ul in DecreL Lib. ii. Tit xxviii. c 26, held otbeiwise. 
Concil. Lat. iv. a.d. 1216, Can. 47, Ibid. Lib, v. Tit. xsxix. c, 48 ; ConsL 
86 I^ngton, A.D. 1222 ; CouciL Lugdun. *.d, 1245, in Sent. Lib. v. Tit, XL. 
c. a,sByB thalanexcomniunicalion without previous warning does not hold 
good. ConciL Lugdun. ii. a.u. 1274, Ihid. c 9. 

(16). Const. 20 Langton, a.d. liS2 : We decree that sentence be pio- 
Bouneed ngainst none without canonical warning, unless when the excess is 
tuitnilcst. See Sptriltml Jiidieatum, note 1S8 to § 7, 
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of the Church a particular crime is directed to be puiii 
without warning ("); (3) when it is an open act of contempt 
of the judge (^*); and (4) when it ia an oifence for which an 
■ipso facto or ipso jure sentence has been already prescribed, 
and is not merely directed to be prescribed (''). The means 
of coercion used to enforce discipline either penal or re- 
medial which are purely spiritua! are termed severity C^) or 
ansterity (") ; those which are temporal, or which involve tem- 
poral consequences, animadversion (**). Animadversion, when 
administered solely by way of warning to others and regardless 
of the welfare of the offender, is called vindictive punishment. 

T. In the early days of the Chnrch, when the holiness of the 
body before the world was accounted of primary importance, 
penal discipline played a more ^important part than it has 
done since (*"). Yet even then no uniform method of severity 

(17). Concil. Lat. iv. A.n. 1215, Can. 8 in Decret. Lib. v. Tit 1. c 24 ; 
Const 18 Otlio, A.D. 1 237 ; Const, 5 Peckliam, a.d. 1279 : Our will ia that 
the rehearsal [of Const. 18 Otho] be looked upon Bsa monilion. Const. 21 
Peckliam, a.o. 1281 : We ordain that without any a^lLiiouitlon they tall 
under the pmiishments aforesaid. 

(18). Decret. Lib. n. Tit. sxvi. c. 10, and Lib. icr. Til. xxxix. c. 2.5 ; 
Lyiid. 349. 

(ID). Gregory ap. Oratian CaUB. v, Qu. 1. c. 2, pronounced a general sen- 
tence of ex com ni union tion on an unknown i>eraon. Concil. Westniineter 
A.R. 1200, Cou. 7 ; Conrt. 1 Langton, a,i>. 1222. 

(20). Cy]irinn Ep. 29 (O.tf. 3(i). I ; Ep. 30, 2 ; Ep. 54 (Oif. 69), 1 ; 
AugUBtin ap. Oraliau I. Diat ILIV. c. 1 : Severity must be cicrciied 
lowardfl the Bins of tew. Syn. Roni. a.D. 080, Can, 3 ; ConciL Ciibilon. n. 
A.n. 813, Ibid. Caus. svr. Qii. vn. c. 28 ; Aylilfe 157, Niys that censiue is 
cmfiued to excommunication, Biutpension, itnd interdict, whereas seventy 
indudee every other form of ecclesiaBtioal punishment. Decret. Lib. v. 
Tit. xu c 20. 

(21). Leo Ibid. 1. DiBt, lsxxvi. <:. ], calls it aiudiw iluciplina; 
Ilieranyni. Ibid. I. DihL ilv. c. 16, autlrrilui. 

(22). Nicolans, a.d. 8G4, ap. Oratian Caus. vi. Qu. iti. c. 3, uientions 
together correction and animadversion. Decret Lib. v. Tit sixvii. c. 12 ; 
ConJtL Ifl Olhobon, a-D. 1268 ; Lynd. 322 ; Ayliffe 157. 

(23). TliHS, in Acta v., Ananias and Sapphira were not merely excom- 
ninoicated but were struck dead. In 1 Tim, i. 20, St, Paul says tlial be 
lias delivered HymenietM and Alexander over to Satan, that tliey may 
Uum not to »peak alnnderouBly (fiXat^iab). Cunt, 3 Tim. iv. 15. In I 
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uxlsted for the treatment of those guilty of the greater crimes, 
■Rnh U idolatry, murder, adultery '(^), A second baptism 
Birtng impossible (^), such offenders were in some places ex- 
'-elnded from the Church altogether, and without hope of 
return (") ; in others they were allowed to be readmitted, after 
a long period of peiiauce, by the imposition of hands (^) ; in 
I others only at the hour of death (^). In the lloman Chnrch, 
lat least since the beginning of the third centnry, they were 
P treated with considerable leniency {™). 

8. After the great schism of Novatus in the middle of the 
third century, the ijiiestion of the treatment of offenders eon- 
tinned to be a vexed one until it was settled by the Nicene 

Cor. V. 3-5, St. Paul, Bpiritually present with the CorinthianB, in consialory 

(lelivew tlie inceBluoiia man to Satan for the deBtrtiction of the Heah ((it 

IKrfpM rgt foptii). In 1 Cor. iv. 21 be threateoB to come with n rod, and 

L{2 Cor. XIII. 2) declarer that he will not Bpare, but (2 Cor. s. 6) will pmmh 

Hverf kind of disobedience. 

r (24). Cyprian Ep. 51 (Oxf. 65), 21 : Subject to maintaining the lund of 
oonmrd, every bishop disposes and directs his own acts. 
(26). Ilcb. VI, 4. Sea Penance, note 13. 

(26). Concil, Elib. A.D, 305, Can. 1, 6, 7 : T^t them not even at the close 

-.receive Oommuiiion. ConciL Sardic a.d. 341, Can. 1, forbids the viaticum 

kte be given to simoniacal bishops. Concil. Valentin. A.D, 374, Can. 3. 

I (37). Eusel). VI. 43 quotes the rule : That Novatus and those who adopt 

pllia uneharitable and inhuman opinion be alienat«d from the Church, biii 

that brethren who havo incurred any calamity should be treated and 

healed witli the remedies of repentance. Ambros. ap. Gmtian Cau». 

xxxiri. Qu. III. Disc I. c 50 : No one can do penance piolitably imlesa he 

fiiopes for indulgence. But they say tliat Communion ought not to be 

kntored to the lapsed. . . . Yet God has excepted no ci'ime, who bos 

■brgiven alt sius. Cyprian Ibid, c 57 ; Isidor. Ibid. I. Ui«t. 1. c. 26. 

ft (S6). Cyprian Ep. 52 (OxF. 56), 2 : It was decided in the council that 

■BuiileDta in peril of sickne;^ filionld be assisted [with the viaticum]. 

^pDndL Nic a.d. 3S5, Can. 13 : Respecting the dying, let the old canonical 

Bvle he obeervcd, so that if any one is at the point of death he be not de- 

^prived of the last and most necessary viaticum. Theodori Poenit. i. viii. 

S Mid L IX. 7, following Julius ap. Gratian Cans. xxvi. Qu. vi. c. 12, de- 

elAKt a priest guilty of soids wlio refuses penance to the dying. Devoti 

Inct Lib. II. Tit. ii. § 87. 

L (29). Tertullian de Pudic. c 1, a.d, 202, complains of Zcpbirinua allow 

^bg restoration after adultery. 
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rule {*'), which provided that any one guilty of denying the J 
faith (which was the greatest crime of all) should be excluded I 
from participating iu the offering of the Church for a period of 
twelve yeara, during which he should pass through a course of 1 
regular discipline, and at its close be replaced in his original 
position if found deserving. When the sin was ]>rivate and 
known only through the offender's confession, or if otherwise , 
the bishop thought fit, the time might be abbreviated (*'), 

9. In the Western Church custom or law bad, before the 
sixth century, (1) habitually fixed the period of exclusion from 
offering at seven years, unless special circumstances aggra- 
vated the offence and called for a longer period (^^), and (2) 
had regularly indulged the offender by admitting him to 
Communion before bis time of exclusion from offering had 
expired (^). It then further (3) allowed the severer bodily 
penances, even for manifest crimes, to be commuted into pil- 
grimages, almsgiving, and other works of mercy; and (4) 
finally, in conformity with l{oman law, practically protected 
offenders from penal consequences by luakiag the accaser ' 

(30). Can. 11 ; As to ihose who hare tmusgrwaed without necessity, or 
wilhoHt lose of estate, or witlinut (Unger, or the like, . . . the Synod ha« 
dct^recd : . . . As many of thcra as do sincerely repent sliall paaa three 
years among the hearers ; for seven years they Eball be kneelera, and for 
two ycora lliey Ghall share with the people [of God] iu prayer without 
[participating in] the oflering, Coucil. Aurel. IL a.d. S33, Caa 20. 

(31). Coucil. Nic A,D. 3Su, Can. 12 ; Babanus, a.d. 829, up. Grati&n i, 
Dist. 1. c. 34 : Those who are laken or convicted publicly of perjiu-y 
[similarly, Cap. 26 Theodttlt, a.d. 877, ap. Gratian Caus. xin. Qii. U c. 17], 
theft, fornication, and Buch like crimes, ought, according to the ancient 
canoiLS, b> forfcil tlieir place ; . . . bnt llioae who make confession of ludi ' 
sins secretly committed by them before Qod'a eye, in Uic presence of Hia 
priest . . . lo thesii the lio{« of pardon niiiy be promised by the mercy ot , 
Qud ... if by fasting and almsgiving and watching and prayer tliey 
■eck to make amends. 

(32). Isidor, ap. (iralian Caus. xixiii. Qu. IL c. II : The rule of the ' 
canons which orders the restitution of a penitent to bie former state after ' 
seven years . . . the ancient fathers did not frame after their own fancy, 
but according to a ruling of divine judgment, thid. Qu. in. Dial, vu, J 
and Cans. xxii. Qu. I. c IT. and i. Diet. I. c. sa. 

(33). See TU Euebaritl, note 254, 
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liable to the penaltj himself if he failed to substautiate 
bis accusation. The eSect of these provisioDB was to abolieb 
vindictive discipline almost entirely as an ecclesiastical institu- 
tion, leaving the infliction of ordinary pains and penalties to 
civil tribunals. Such discipline as is now and has long been 
enforced in spiritual courts — except in countries where tba 
spiritual authorities have themselves the temporal government 
also — is only cjnasi-penal, and not vindictive, i.e., even when 
imposed in the public interest, as in the case of contumacious 
heretics and criminal clergy, it is declared to be administered 
for the Eonl's health, and its rigonr is mitigated accordingly. 
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VAniETlEa OF DiSClPUNE. 

10. There are several ways in which discipline, whether 
penal or remedial, may be exercised, but all of them may be 
distinguished as being either public or private ("). When it 
is exercised publicly in the face of the Church, it is said to be 
discipline of the outer tribunal or the contentious forum ; when 
privately, to be discipline of the inner tribunal or non-con- 
temtious forum. Of public discipline, again, there are two 
kindfi (^) : (1) that which is exercised openly for the good of 

(3-1). Hieronym. ap. Gralian Caiie. xi. Qu. m. c. 21: In two ways a 
man may be deliveiiyl to Satan, viz., (1) publicly, wlitn tliu offiince ia 
manifest Vi tie Clmrcb ; (2) privately, when it is not so manifi'at, ConciL 
Cuaat«ci>n. Tit. xiv. c 1 ap. Labb£ Tom. xx. Hll : A two-fold ecclesiaa- 
tieal tonim luu been eBtablinhed by Christ by tlie name of the Key* : one 
of the Mcramenl of lenanoc, which regards the couecieace, in which the 
guilty one is not l>ound or looetd except upon his own confession ; the 
other of jui'iBdictioQ and external governmeni, in whith the guilty one is 
convicted and judged, not only on his own ujufession but by witnesses. 
Moriniu de Poenit. Adm. Lib. vii. c I. sec 1 considera two tribunals dis- 
lisgnished about the year TOO A.D. Van Eepen considers both tribunals were 
identical up to the twelfth century. Du Pin derives llie outer tribunal 
from the prince's authority. Lynd. 127, 129, IS.i, 164, 327, 337: He 
who confesses ia condemned in foro contentioso, but absolved in fori) 
poenilenliae. 

(3S). Lynd. 339 : Penance ia called public in a double senxe. In one 
MOM that is called public which is solemn, anil in this sense a clerk may 
nut do public penance (Gratian 1 Disl. L c. 65]. In another sense that ta 
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the Cliurcli, leaving it to work its own efifect on the individnal, 
which is called simply pablic discipline or the hoe of ecclesias- 
tical discipline (^) ; (2) that which is exercised openlj- for the 
good of the offender when the public prayers of the Charch on 
his behfilf are combined with it. The latter is called solemn 
discipline. Again, discipline of the inner tribunal is some- 
times received non-sacramen tally, in the court of the soul, after 
confession to God only, by a humble submission to the visita- 
tions wherewith He afflicts in this life ; at other times Eacra- 
mentally, in the court of penance (^'), We have, therefore, to 
distingnish fonr distinct varieties of discipline, viz., (1) non- 
sacramental, in the court of the soul ; (2) sacramental, in the 
court of penance ; (3) public, for the good of the Church ; and 
(4) solemn, for the good of the individual as well. 

11. The private fulfilment of a Christian man's duties and 
his unseen shortcomings in his efforts to live a Christian life, 
are matters which do not directly fall within the cognisance of 
the Christian community unless attention is drawn to them by 
the individual's own confession i^'^. Tliey do, however, in- 
called public whitli is done publicly, and Huch penance a clerk can do 
(Oiatinn 1 Diat. xxviil c 9). Gregory Rid. Cuuk. xixin. Qu, IIL Dist. 
VI. p. 2, and Decret Lib. v. Tit, sxxvill. c. 7. 

(36). Const. Mepham a.d. 1338 ; It concerns prelates ... to root out 
by tbe swuid of tlie Spirit and the hoe of ecclesiastical discipline all 
hurtful vices. 

(37). Tbe Franciscan Elbel Tlieol. Decal. Pars. v. p. 2.i3 (lividea aa 
above ; also Ferraris Bibl. rtth. Fonim ; but tbe latter «ayt! ibe Eoriini 
internum, or funim conscientiae, consists of two divisions^uuc sacra- 
mental, the other non-sauraiuental. Lynd. 339 says there are three kiuda 
of penance, (1) solemn, (2) public, (3) private ; but, p. 327 ; Tliero are 
three kinda of confession, (1) in the conrt of the soul before Qod, (2) in 
the court of penance before His representative, (3) before a judge in tlia 
contentious courL In llie first kind of coiifeasion a hiildeii sin is not 
exposed, because it is already known to God ; in the last a ein is not ex- 
posed with a view to pardon ; in tba interniediatu kind a sin is eipused, 
and with a view to pardon. IhiA. 236. 

(38). Col. ni. 3 : Your life is bid with Christ in God. Iiinoceiit in. in 
DecKt Lib. V. Tit in. c 33 : The Clinch dues not sit in [public] judg- 
ment on secret things. Const. 9 Peckbani A.n. 1281 ; Lynd. 1B7, 203, 
£36, 337. 
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directly fall within its cognisance, becanse whatever lowers tlie ' 
liolinesa of one member lowers the hoIinesB of the whole body. 
Uence the Chiircli is careful to point out that, when mortal sin 
has been committed, its ill effects are not ordinarily got rid of 
withont spiritual assistance and penitential hardship (^). Still, 
wherever there is true repentance, there is undoubtedly God's 
forgiveness on confession being made to Kim only in the 
court of the soul (*"), and the eflects of sin may be purged by 
cheerfnl sabmission to divine chastisement (^'). 

12. For those who require spiritual assistance the tribunal 
of penance is provided by the Church, in which God's mercy is 
obtained for the offender by the prayers of others, and the 
remedial discipline necessary to undo the effects of sin is 
indicated by the confessor. An ordinaiy confessor has, how- 
ever, only a commission from the Church to reconcile privately, 
and that within the limits of his commission, after a course of 
private discipline, but at the hour of death he may reconcile 
one who is undergoing public or solemn discipline ('-). 

(3fl). Origen Horn, n, c, fi in Paalm ssxvii. (n. 688) : They who have 
sinned, if indeed they conceal and keep tlie sin cloec, are urged internally. 
. . . Only carefully look out for the person to whom you ought \a confesa 
your sin. Augustin Semi. 302 : Let no one aay, 1 do peunncc in secret 
before God. It is enough that God, who will pardon rae, knows that I 
npeni in secret. Then it were wid in vain, Wliat things ye sliall loose 
upon earth ahall be loosed in heaven. Dunatan Can. 26, A.n. 963 : The 
nccvnary aasislance of s nwn of God is very effectual for the cure of sin in 
penance, even aa the recovery of a aiek man is on a good physician. See 
ffTuttKf, note 23. 

(40). See Penance, § 15. 

(41). Heb. XIL 6 ; Pb. XCIV. 12 ; I Cor. XI. 32. See Fmaner, S 19. 

(12). ConciL Nic. A.o. 325, Can. 13 ap. Gratian C^us. xxvi. Qu. vi. c. 
0; Concil. Cartliag. n. Can, 4, A.n, 30ii, Ibid. c. 5 : If any one is in 
danger and desires to be reconciled lo the divine allar.i, if the bishop is 
slnent let the presbyter forthwith consult hitn, and by his cooniiand re- 
concile the penitent in ilanger. Leo Ibid. c. 10; Coelestin Ibid. c. 13; 
Cimcih Brae. ii. a.d. ST2, Ibid, c ; Theodori Poenit i. viii. 5 in U. & 
a m. 184; ConciL Ehor. A.n. llit.i. Can. 17 ; Const. 16 Edmund, A.n. 
1S38 : At the hour of death abwlution is to be denied lo none but upon 
a condition that they present themselves to the apostolic presence if they 
ncover. Const. 26 Othobon, jld. 12«8 j Const, 17 Peckham, a.d. laei : 
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13. When offences are manifest (**), so that scandal (**)! 
arises from them and the light of the Church in the world is 
thereby obscured, the necessity arises for the exercise of the 
dtscipliue of the outer tribunal. Yet since the publicity of the 
outer tribunal under the existiug circumstances of the Church 
leads to serious social and civil consequences, whereas the 
Church is before all things the kingdom of righteousness, 
justice, and mercy, the exercise of public discipline is hemmed 
in by strict rules of procedure (*'). In the outer tribunal 
offences, if denied, are required to be established by evidence in 
a regular way (*"), whereas in the inner tribunal the offender's 

At the point of death anj- priest may alisoh-c tlicm upon coiidiliuu that, if 
they recover, tliey do within llirce months make confession to tlieir proper -m 
bishop. I 

{43). Concil. Carthog. ii. Can. 3, a.d. 390, ap. Gratian Caus. ixvi. Qu. 
VI. c. 1 ; Concil. C'-nrthag. iir. Can. 33, a.d. 3i)7, IhU. c. 14 : Whatever 
penitent's crime a public and notorious, so that it disliirba tlie whole 
Church, let the [biahop's] hand Ije laid on him before the apse. Atigiistin 
IhiA. Caua. ssm. Qu. iv. i^ 19 ; Caliitus ii. a.d. 1139, iu DecreU Lib. v. 
Tit XXXVllL c. 1 ; Manifest Crimea may not he purged by secret correction. 
Ibid. Tit. IX. c. 11, and Tit ii. c. 2, and Tit xviii. c. 5 ; Lyiid. 336. 

(44). Lynd. 112 defines scandal as "dielnravel factum minus rectum 
Vol signum cujiis occaaione aliquis trahitur od conseiianm alici^'iis peccali 
i^t praebet alicui orcasionem oRensionie vet ruinae." I 

(4n). Evaristus ap. Qratian Caus. sxx. Qu. v. c. 10 : We ought lo con* ' 
ilemn no one without a true and rigorous proof. For the apostle saitli : 
Who art tlioii, man, that judgeat another? To his own Mastir he 
standelh or falletlt. Let not, therefore, hearsay crimes move any one, nor 
let any one ever believe current rumours wiiliout certain proof ; hut let 
him lirat diligently inquire into what he hears, lest he do anything pi*- 
cipitately. Lynd. 233 : If a presbyler knows of the sin of another, and 
that ia a hidden sin, and he is applied to in ]irii-ate [to give the com- 
munion], he ought lo refuse it. But If [the offender] jiubllcly comes for 
it, he ought to give it for three reasons: (1) because he who inflicts a 
public punishment for a private sin is a revenler of confession or a betrayer 
of crime ; (2) because vivty Cliristian has a right to receive the Eucharist, 
iinleas he is iu mortal ein ; (3) because llie Spirit blowetli where it liateth ; 
and (4) because it would cause scandal to refuse it. 

(46). Augustirt IhiA. Caua. it. Qu. ii. c. 1 : We cannot give sentence 
rigainst any one unless lie is either convicted or spontaneously confemo^ 
/6v/. Chu(. XV. Qu. V. c. 1 : If he lios either spontanuously confeased w' 



L 



I 






Discipline Generally. 13 

Tin corroborated statements are proof, and he is at once accuser 
and accused (*'). Tbe outer tribunal, moreover, as being the 
tribunal of Christ's visible kingdom upon earth, requires to 
be presided over bj the bishop or one deputed to represent 
him, such as an archdeacon or spiritual judge (*^). Tbe inner 
tribunal, being the tribunal of the Church as an intercessory 
body with heaven, requires one to preside over it who has the 
capacity of effectually interceding for the offender, a pres- 
byter or bishop (*"). 

It. Ordinary public discipline, which is administered by the 
bishop {*") or a spiritual judge in the interests of the people, ia 

been proved gtiilt; by Inwful witneaaee, let him be visited with canonical 
Rentence. Gregory J^nd. I. Dial. LXXiv. c ! : No innocent man should lie 
nnjuttly deprived of tlic ministry of Iiis ordur. 

{17). ConBt. 1 Pcckiiani, a.d. 1281 : We lay the stress ot the proof upon 
tbe oath of him that is to receive the sacrament, who is to lake care of 
wlint coDCema his salvation. Lynd. 233 : The mere aseertion must be 
In^liuved or him who says he haa confessed ; 332. 

{4H). l«o Epist. 108 (al. 83) : The Mediator lietween God and man, 
Christ Jesus, hath gii'en this power to the presidents of His Chiitch, ihat 
they chonld both impose penance on those who confess, and should admit 
the ««ne, when purified by wholesome satisfaction, through the gate of 
reconeiliatiou to the communion of llie sacraments. Tbeodori PoeniL t. 
rr. C in H. & S. in. ISO : If one kill a clerk, he is in the bishop's judg- 
luent Concil. Chelsea ».D. 787, Caa 3 ; Atlielstan's L«w 7, a d. 925 : 
Let him who swears a false onth never be thought worthy ... to lie 
in consecrntcd ground, unless he have the bishop's testimony . . . tliat 
be hath made sntisfuctlon. Ciiiil's Law 25, a.d. 1018 : Till he desist and 
make deep satisfaction, as the bishop enjoins. Concil. £bor. a.o. 119n, 
Can. 7: If they repent of their perjury, let tliem be sent to the arch- 
bi&hop or bUhop, or tJiu general confessor of the diocese. Concil. Winton 
4.D. 1071, Can. 11 : That only bishops give sentence for grow crimes, 
Cwut. 4 Tliorshy, ».d. 1363, enumerates thirty-seven gross criiiic^ reserved 
for the biali op's judgment. Lynd. 310. 

(4S). Ordlnoiy presbylere have no juri«diction of the outer tribunal, and 
only jiirisdictiuu of the inner tribunal excepting the reserved cases. Seo 
livtie* of Onltr, § 20, and I'marux, g 9. Cont. Gratian Caus. xxvL Qu. 
Ti. c 4 ; Caus XV. Qu. v. c 2. Nevertheless, Const 35 Kdmund, a-d. 
l23e,MilboriBCid parish priests [i.<., not parochial incumbent^ but their 
Kwdjutors] to censure the detainers of tithes. 

(M). ConciL Cloveabo, A.D. 7S7, Can. 3 : I.£t the bkhop separate the 
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confined to crimes which are open and manifest, or else to thoae- 
which have become manifest by being judicially estahliahed 
before a contentious tribunal ("). Offences which are believed 
only to exist are du-ected to be tolerantly borue with until they 
are clearly brought home (^^). Of sins of thought or intention 



incestuous, coerce soothsayers, fortune-tellers, enchanters, diviners, wizards, 
nnd such as are guilty of sacrilege, and suppreaa all vices. 

(51). Origen Horn. 21 in Lib. Jesu Nave c I. (ir. 447) : Unless 
evident, we may cast no one out of the Church, lest in rooting up larea w» 
ahoitld root up wheat also. Innocent, A.n. 405, ap. Gratian Caits. xxxtl. 
Qu. V. c S3 : Non habent latentia crimina viudictam. Julian Ibid, Cans, 
xiiv. Qu. 111. c. 18 : TJic crinica of all which have Iteconie geuerally mani- 
fest, the guilty parties refusing to admit thcni . . . must l>e burnt out and 
uured. Urban ii. /fnU I. Dist. xxxii. c. 11 : We speak of things which ar« 
msuifeat. Secret things God knows and judges. Dccret. Lib. t. Tit. 1. c 
17 directs ini^uiaitors to disclose all except hidden crimes. Lucins III. in 
Dccret. Lib. m. Tit, ii. a 7 ; Notorions crime is one thing, secret crime 
anotticr. Notorious is said to be that for which a presbyter is canonically 
condemned, secret that which is tolerated by the Church. Lynd. 56 ; 
Morin de Poenit. v, 8 ; Devoti Lib. n. Tit, ii. § 72. 

(5S). Ambros. ap, Gratian Cans, ii. Qu. 1. c, 17: Christ did not eject 
Judas, altliough lie knew he was a thief. lA. IbuL c 31 : If any one Las 
not power to cast forth one whom he knows to be guilty, or is not able to 
prove him guihy, he is wdlliout blame ; for no judge may condemn witli- 
uut an accuser. Augustin Sp. 137, Ibid. c. 12 : Therefore I have not ven- 
tured to suppress or remove the name of that presbyter from the number 
of his colleagues, lest I should seem to affront the divine power under 
whose euimination the matter now rests, if I anticipated divine judgment 
by my own. Jd. de Poenit. c. 3, Ibid. Cans, xi. Qu. ixi. e. 75 : Allhougli 
many things may be true, yet no judge dare believe them unless they are 
established by certain proofs. Id. Ibid. Cans. KSiii. Qu. rv. c 1 : The evil 
must be tolerated for the sake of peace, nor must there be any corporal 
separation from them. Id. Ibid, c 2 ; Do ye who ore good tolerate tlie 
bad, for Christ tolerated Judos. Concil. Afric. Ilnd. Cans, tl Qu. n. c. 3 ; 
Gr^ry Ibid. Caus. n. Qu. L c. IS : Wlioever does not tolerate the bod is a 
witness against himself by his own intolerance thnt he is not good. lit. 
Ibid, c 74 1 It were indeed grave and unbecoming to pronounce a certain 
senlfncc in a doubtful case. Id. Ibid, I. DisL umiv. c. 2 ; Nicolaus Ilnd. 
Cans. sv. Qu. v. c 2 : liSt no bishop or priest excommunicate any one 
until the cause is proven. Eugcnius in Decret. Lib. t. TiU xiii. c 3 : If 
a priest knows for certain that any one is guilty of & crime, 
confessed and refuws to amend, yet he ought not to chai^ him by nanrf 
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which liave never ripened into action (^) the outer tribuDal 
takes no account, except in the case of heresy (") and 
simony (") ; but on the other hand, whenever a wrong act has 
been done it presumes that it was done with a wroug inten- 
tion until the contrary appears (^). In public discipline, more- 
over, a person is held responsible for all the consequences of 
a wrongful act (^'), whereas in the court of penance he is not 

unless he can prove it judicially. . . . But be oiiglil to admonisli biui not 
to put himself for* ard to ('oniuiiinicalc, because Clirist did not repel Jiidua 
from comiuunion. Lynd. 233 giree four reasons, quoted note 45, aleu 

(A3). Public discipline does not deal (1) with sins of thought, Qratian 
Caua. xsxuL Qu. UI. Dial, L c 14 ; (2) witli that wliich cannot lie proved ; 
(3) witb wbat is not grave ; (4) wiih wliat la not completed— a man can- 
not be cliarged with murder who hao only wounded another ; tfi) witb 
actB for wbicb he is not responsible. Rule 22 in Scxt. Lib. t. Tit xii. c. 5: 
Non debet alivjuis alterius odio praegravarL Lynd. 347 ; A sin does nol 
merit accusation and punishment eicepl when it has passed into an oiit- 

(54). Const 3 Arundel, A,r. 1408 : Let no person touch or observe any 
•ort of ker^y. . . . Let him incur the sentence of excomuiuni cation ijito 
liuto who knowingly and jwrtinaciously attenipia tlie contrary after the 
publication of these presents, 

(S5}. S(e iLjresttt. 

(5(S). Lynd. 263 : Either a thing is injurious on the face of it or it \a 
indifietient. (1) If it is had on the face of it, it is so either (a) of it«elf, as 
licftting or sUudering, which is presumed lo be done with a bad intention 
unlew tlie contrary appears ; or (6) because of some agj^ravating circum- 
Blonce, as if a man, kuowing that lie was aliout lo be served with a process, 
canted the server to be arrested on a lictilious charge ; or (c) it is done r.r 
offinojudirii, in which case the presumption lies in favour of the judge. 
(3) II it U indiRerent, then by the rule of law the best construction must 
b« put upon it. Lynd. 343 : Malice is presumed unless a just cause is 
Aoxm. 

(5T). Dccret Lib. v. Tit, sxxvi. c 5 : It a fire spread lo slacks of grain 
mxim, . . . the man wlio kindled the fii-e shall recompense the damagi!. 
Hrvgory n. Thid. c 9 : If hurt is done or injury inflicted by your fault, or 
yoa have asaixied others in inflicting it, or it has resulted from yuur want 
of 6kill and negligence, it behoves you 1 
tnee an excuse. Lynd. 347 says tliat a n 
4iienccs of his actions, even though thei 
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lirld answerable for nn pre meditated resiilta {^). Again, as the ' 
rule of charity requireB Christiana to be slow to believe the 
report of other men's sins (^''), so the rule of the Church re- 
quires the strictest interpretation to be put on penal canons (•"). 



SoLEMs Discipline. ^ 

15. Solemn discipline is discipline which is publicly imposed 
by the bishop, with the common assent and concnrrence of the 
clergy and people, or, as it is said, in medio ("*), and is solemnly 
undergone, whilst public prayers are contiunally being offered 
on behalf of the offender. It involves the humiliation of public 
exposnre as a penitent (**), and carries with it the benefit of the 
united intercessions of the faithful. The first step towards 
obtaining this benefit is the request for admission to the ranks 

(06). L<m<l. 248 olMerves that, altLuugh in faro cnntmlioso a man com- 
mitling perjury is guilty of all the evils which result therefrom, yet in llie 
court of ihe soul {)enaDce ie only imposed for the false witness, aliliough 
it wure o^nivated by the results followiiig. 

(Q9). Gregory ap. Gratian I. DisL lxsivi. c S3 and 1 ; Pseudo-Isidor. 
md. Laus. sxx. (Ju. V. c. 6 : Let hearsay of evil move no one, nor let any 
one lielieve what ia currently atated without certain proof ; but first let 
him diligently inquire into what lie has heard, lest he should act precipi- 
tately. Lynd. 16, 27, 78, 93. 

(60). Leo, A.D. 446, ap. Gratian i. Dist. xlv. c 6 ; Caua. sxxiii. IJu. iii. 
Diet. I. c. 18 : Foenae Icgum interpretatione niolliendae sunt potiiis qiiam 
emsperandoe. Kule 40 in Sext Lib. v. Tit Xll. c. 5 : In poeuis benignior 
est iiilcrpretalio tacienda. Lynd. 15, 27, 78, 52, 127, 144, 151, 156, 171, 
219, 240, 896. 

(81). SL Paul, in 1 Cor. v., did not liiniself alone condemn the inces- 
tuous Corinthian, but ruraxOirrurifiuiiiiialTBOiiaSwMiiia-rMiBo thai his action 
was til mnfio. Cyprian Ep. 25 (Oxf. 31), 6 : A great crime must be treated 
r&ulioualy, uilli the advice of all the bishops, pi-esbyters, dencous, ron- 
fessora, and also the laymen who stand [at prayers]. Ep. 30 (Oxf. 33), 
6 : It is fitting Umt, an asKenibly for counsel being gathered together, 
with bishops, preebytcre, deacons, confessors, aa welt as with ihe laity who , 
stand [at prayers], we should deid with the case of the lapsed. Ep. 13 
(Oxf. 19) ; Ep 64 (Oif. OS), 16 : Scarcely do I persuade the people ; nay, 
I extort it from them that lliey should sulTcr Ihem to he admiltcd. 

(62). Tertullian de Foenit c. 9. 
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of peniteutB (™). In early times admissiou was not given with- 
out difficulty, and sometimes the applicant was given to niider- 
Etond that he must continue a penitent for life C^). Applicants 
for penance were called Wwptrs, because outside the Church- 
porch, clad in sackcloth and with ashes on their heads, they 
besought both clergy and people with tears to intercede with 
God and the bishop on their behalf (^). 

16, It is a moot point whether there existed in the first ages 
of the Church any other form of discipline Besides solemn dia- 
cipUne("). One thing is, however, clear, that whatever may 
have been the case with regard to lesser offences of a private 
character, all the greater offences were originally dealt with 
by a course of solemn discipline (*^). The offender was first 

(63). Itoiusii clergy U» Cyrrian, Ep. 30, 6 : Let them knock at the 
dcNira, fant not break them down ; let them present themselves at the 
threshold of the Church, but not leap over it ; let them watch at the gates 
«f the heavenly camp, hut let them be armed with modeaty. Cyprian de 
Lape. 35: Ttiiuk you that He will eaaily have mercy whom you have de- 
clared not to be your Ood 1 . . . Lying stretched on the ground, ye must 
ding cloee to the ashes, be surrounded with sackcloth and filth ; aft«r losing 
the raiment of Christ you must be willing to have no clothing ; after 
the devil's meat you must prefer fasting. Ambros. de Poenit. Lib. t. c 16 ; 
Devoti Lib. n. Tit n. g 74 ; Euseb. v. 28 says that Nataliua, A.D. 200, 
putting on sackcloth and cuvered with ashes, rolled at the feet of bodi 
clergy and laity. Concil. Agath. a.d. 506, Can. IG : When penitents ask 
for penance, let them receive the impoeition of hands. 

(64), Duchesne, Origine.? du Oulte Chretien, p. 430. Concil, Elib. A.D. 
SOS, Can. 3, prescribes this penalty for having aft«r liaptism acted as s 
heathen priest ; Can. 1 3, for a brother marrying two sisters. Concil. AnreL 
nL a.i>, 534, Can. 25. 

(66), Tenultian de Poentt. c. 9 : Penitence requires the offender to lie 
in sackcloth and ashes, to cover hie body in mourning ... to roll before 
the feet of the presbyters ... to enjoin on all the brethren to bear his 
deprecatory supplication before God. 

(60). Marline de Ant Ecclea. Kit. Lib. i. c 6, art. 3 : Devoti Lib. u. Tit n. 
§ 73 ; Morinus de Poenit Lib. rv. c I, no. 3 ; Bona Rer. Lit Lib. i. c 17, 
§3 : CraisBoo, § 3S47 ; Cyprian Ep. 9, 2 : In smaller eina offenders do 
penance for a set time, and, according to the rules of discipline, come to 
public ooafession, and by imposition of the hand of the bishop and cleigy 
receive ll)e right of communion. 

(67). Iren. Haer. n. 13, 5, relates that women who had been defiled pub> 
TOL. IL B 
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excladed from Chnrch-fellon-ship, i.t., from the ofieringi^ 
from Commnnion. and from participation in the prayers. In 
this couittiT this was called gaspension from entrance to the 
Chnrch (*). Then, when his weeping or application for pen- 
ance had heen saccessfnt, he was admitted by the imposition of 
the bishop's hands {"*), bnt not withont probation at each snc- 
cesaive step, to the several privileges from which his sin had 
excluded him. 

17. In the East very generally bnt not nnivereally there 
were, besides the weepers, or those snspended from entrance 
to the Charch. three classes of penitents, called respectively 
Hearers, Kneeltrs, and Staytdcrsi^") \ bnt in this conntry and in 
the West commonly there were only two, called respectively 

licly coafe»ed the tame. Ihid. i. 6, 3, and l 13, 5, m. c 43, tbat Cerdon, 
eoroing freqnentl; into Church and making public canfessioD, remained 
one lime making public eonfession and then teaching in secret. Tcr- 
tuUian de Po«ait c. 10, saja many put off peuanco because it was public 
Tbeodulf ap, Gratian Cana. xxn. Qu. L c 171 ; Morinna de Poenit. V. c 8 ; 
Natalie Al<iiander IliBt. EucL Saec. 3, Dine, 6, p. 54. On the other band, 
Beltannine and Sinnond contend that, from the first, discipline was not 
necexsarily public unleaa the dn was public. 

(08). Thcodori Poenit I. v. 10 and 14 in H. and S. ni. 181, a.D. 673, 
oalli the lowieat class "those extra eccleeiam." For xuxpeuBion from 
entrance to the Church, see EccUtuiaticaJ Severity, § 4. 

(68). Cyprian Ep. 1! (Oif. 17), 3: No one can coine to Comnmnion 
unlesa the Iiands of the bishop and clergy be Grat imposed upon him. Ep. 
9 (Oif. 16), 2 i Kp. 13 (0:tL 19), 3 : When they have made confe^ian, and 
have received the imposition of hands in acknowledgment of their peni- 
tence; Ep. 14(Oif.20),3. Conci!.Agath.A.D.506,Can.l5: Whenthoeewho 
repent aak for penance, let them receive the imposilion 'A hands and have 
MKkcloth placed on their head by the priest (socerdos), m is everywhere 
the u«e. Concil. Borcin. A.D. 640, Can. 8 : Those who demand penance in 
illaeM and receive^it, if they afterwards recover let them lead the life of 
penitents, excepting the imposition of hands. The Vita Hilarii III. 17 
(who died 417) supposes that the bishop addresses the offenders, lays his 
bonds npon them, and recites a ptayer over them. 

(70). Gregory Thaumaturgos of Neocaesarea ia Epist. Can. (Can. ult), is 
the flret to mention four cloasea. Also Basil. Epist, 199, (.'an. ad Amphiloch. 
a, Can. 23 j Concil. Ancyr. a.d. 314, Can, 6, 16, 17 ; Concil. Nic. a.d. 326, 
Can. U; ConciL Trull, a.d. 692, Can. 87, viz., tlenles, audientes, snb- 
■trati, consi8lent«8. 
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PeniUrtls and those Excluded from offering ("'). Hearers or 
penitents were allowed to occupy the lower part of the Ohurch, 
the narlhtx or ferula, up to the end of the sermon, when they were 
dismissed together with the heathen and probationer-catechu- 
mens, being required like them to learn again the first principles 
of the faith. 

18, The place above the hearere was occupied by the kneelers. 
These were placed in Church as high up as the ambon. They 
remained to the prayers which were made for the approved cate- 
chumens, and then were dismissed with the Bishop's collect 
and impositiou of bands ('-}. In the Western Church, kneelers, 
if they ever existed as a class, had disappeared before the eighth 
century C*). and offenders passed at once from the rank of 
hearers or penitents to that of slanders or those excluded from 
offeriug{'*). In this country there is no trace of tljere having 
erer been any class of kneelers. 

19. The highest place of all was occupied-hy those called 
Btanders, a class who were so called because they stood with 
the faithful in the prayers of the Church after the diamiBBal 
of the catechumens ("^). They were then themselves usually 
dlsmi&Bed. At no time were they allowed to make an offering 
with the rest ("), bot some of them were permitted, after a 

(71). Theodori Poenit. L v. 10, in 11. and S. hl 181, mentions (1) those 
ntra Kt/aiam, (S) 'ivdieniu or potnittjtlei, and (3) these txtra commu'iionent 
{oliUtiimu]. In L V. 10 the same persons are colled auditores, who in I. T. 
14, ue called poenitentes. 

(7S). ApOBt. Const, viii. 8, 9. 

(73). Devoli Lib. IL Tit. n. § 7G ; DnchCane (p. 421), however, following 
Vaak Tfaeol. QaarlAlscbrift, 1686, p. 373, states that these four classes 
Uver eziBl«d in the Latin Rite, and that it may be doubted whether 
tbtj wen of nniretsal observance in the Eaet. Neither the Apostolical 
Oeoidtntiana nor Canons mention them, nor the Council of Antioch, 
*.R Ml, nor St. Chrysostoin. The ConBtituiions, moreover, n, 16, do 
not prescribe a term beyond seven weeks— the length of the Oriental 
Lent 

(74). Devoti, g 76. See previous note. 

(75). Apoat. Cunsl, viiT. 8. 

(76)i OunoU. Nic. &.D. 325, Can. 11 : For two years let them commiini- 
cUe with the people in prayer without [being admitted to] the oblation. 
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time, to partake of the hallowed ofl'ering made by others (")iil 
This position in penitence was often called simply Sfparation 
or cxelusitni Q^). 

20. All who underwent solemn discipline were required to 
fiubmit to privations of various kinds. They were clotbed in 
Bockoloth, and put ashes on their heads ('^). Men had their 
hair clipped (*"), and sometimes women also. The latter wore 
a penitential veil (^'}. They were forbidden to take part in 
festivities (^), to trade, or to marry (^). They fasted and gave 
alms, knelt whilst others stood at prayers, withdrew themselves 

It ia not quite clear whether they were placed hy tUemBelvea, or were 
intermiugled with the faithful in Church. 

(77). Theodori Poenit. i. in. 4 iu H. & S. ill. 186 : PenitentE, accord- 
ing to the canoLiH, may not communicate until the consummalion of 
penauce, but we, out of mercy, allow them to, after a year or six mouths. 
Id. 1. V. 10, Ibid. 181 : If one withdraw from the CathoUc Church and 
afterwards repent, let bim do penance for twelve years, viz., four yeara 
outside the Church, eix among tbe hearers, and two more without com- 
munion [in the offering]. The Synod [of Nicaea] says of such that 
in the tenth year they may receive the communion or oblation. See 
Penartct, § IS. 

(78), Theodori Poenit. L xiv. 3, IbiiL 187 : Let them [i.e., newly mar- 
ried people] not be separated [i.e., excluded from offering]. RabanuB, a.i>. 
849, ap. Gratian Caus. xix, Qu, 1. c. 8 ; Devoti Lib, n. Tit. ii. § 76, and 
Lib. IV. TiL xvin. § 4. 

(79). Ciliciuui, sack-cloth oi' hair-cloth, which all monks were required 
to wear. Ambma. de Laps. Virg. c 8 no. 35. 

(8<;}. Coucil Agath. a.d. 506, Cau. 15, forbids their being admitted to 
penance uuless they have clip{)ed their hair and changed their garments. 
Concih Barcin. a.d. 540, Can. 6 : Tliat penitents with clipped hair, wear- 
ing the garb of religion, devote their life to prayer. Concil. Tolet. iii. 
A,D. 589, Can. 13 ; Whciever applies to a bishop or presbyter for penance, 
let the bishop or presbyter clip him and then prescribe penance. Devoti 
Lib, I. Tit 1. § II. According to Isidor de EccL Offic ii. 17, during pen- 
ance neither hair nor beard were trimmed. 

(81). Optalus MUev. contra Parmenian Lib. ii. 

(82). Concil. Barcinon., A.D. 540, Can. 7. 

(83). Concih ArelaL ii. A.D. 443, Can. 21 ; Leo, a,d. 469, ap. Gratian 
Caus. ssxiii. Qu. ii. c. 14 says that if a young man marries whilst under- 
going penance, timeus lapaum juvenitis incontinentiae, he may he held to 
have committed only a venial offence. 
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from the pnblic hatha and the society of their friends ("), and 
practised conjugal abstinence ^). 

21. Solemn discipline, as it is met with in tlie Western 
Chnrch in the sixth century, was confined to the forty days of 
Lent in each year (^). The subjects of it presented themselves 
on Ash Wednesday, barefoot and clothed in sackcloth, at the 
doors of the Church, where, after being admitted and repeating 
the seven penitential psalms, the bishop sprinkled them with 
water, laid his hands npon them, and covered their heads with 
sackcloth ; then announcing to them that, as Adam was turned 
out of Paradise so must they be turned out of Church for their 
aina, he gave the order for their expulsion (*^). On Jtaundy 
Thnrsday they were restored by the bishop with equal solem- 
nity (**) in order to participate in the Easter Eucliarist impera- 
tive on all. Solemn discipline was not, however, practised 
in this country until after the seventh century (*■"). Here, aa 
elsewhere, the aubstitut© for it was seclusion in a monastery 
for a time or for life (""), and in later times the under- 

(64). Mttrtene de Ant. Rit. Lib. i. c. 6, art 4. 

(BS). Hienjnyni. ap. Oratiftn Chub, xxsnl. Qu. iv, e. G. 

(66). Qerbert Disquis v. 458; Liiigard's Anglo-Saxon Chtirch I. 329; 
Egbert's Excerpt. 162 : Lei him do penance live years or five Leitts. 

(67), ConcO. Agath. a.d, 506, ap. Gralian I. Dist 1. c. 64 ; Can. 13 
UaoBtan, a-D. 963 : Every bishop shall be in hia episcopal cbair ou Ash 
Wednesdaj. There every one that is defiled with tapital crimes bLuII 
come to him by day and declare bis sins, and then lie directs a satisfautioa 
lo every one acconling lo the quality of bis crimes. Leofric Missal, p. 73, 
cont^ns va Ordg agentibua piibllcam poenitentiaiu, nnd p. 02 an Ordo od 
Rconcitiondum. Lynd. 336, 340, 3.'i2. 

(88). Concil. Cartliag. ii. a.d. 390, ap. Gratian Caus, xxvi. IJu. vi. c. I 
limila public reconciliation to the bishop. Theodori Poentt. I. xiii. 3 1. c. 
p. 187 ; The reconciliation of penitents is only done by the bishop on 
Uaundy Thuiaday, after penance is over. Concil. Cabil. ii, A.D. 813, ap. 
Gntiui Di. DisL n. c. 17, quoted in the £ueAurts(, note £54. 

(88). Theodori Pot^nit. i. nil. 4 in H. & S. iii. 18T : Publii: [i.f., solemn] 
reconciliation is not in use in this country, because public [i.e., solemn] 
penance i< not used here. 

(90). Theodori PoeaiL L vn. I, k.\>. 673, in H. & 8. iii. 1S2 : Let bim 
who ii guilly of many crinies^homicide, adultery, unnatural crime, and 
—enter a monastery and do penance all his life. Oel, Sacr. I, 16 : 



22 Short Manuals of Canon Law. 

taking a pilgrimage, or practising aIniBgiving on a lai 
scale («). 

22. Solemn discipline requires to be ended by Bolemn i 
Btoration C^), except at the point of death. Unless undergone 
by special deaire (**), it is only employed for manifest and 
notorious crimes (^), but for some of these it is directed to be 
imposed C*). On the young it may not be imposed because of 
the frowardneBB of youth, nor on one of two married persons 
without the couBent of the other (**). Women guilty of adul- 
tery were also excused from it, because the revelation of the 
crime might involve them in the death penalty (^'), and adul- 
terers, unless with consent of their wives C^), because solemn 
discipline necessitated coiyugal abstinence (*"). Those in Holy 
Orders are not allowed to be the subjects of it (^'"), and when it 

Take lilin on the Wednesday at the head of the faal, cover him with sack- 
cloth, pray for hiin, and shut him uji (inclaudia) until the Lord'a Supper 
day. Duchesne 423 

(91), Devoti Lih. n. TiL n. g 79. 

(92). Concil. Carth^. II. Can. 3, a.d. 390, ap. Oratisn Caus. sx^^. Qu. 
VL c. 1 ; Concil. Cartliag. m. Cau. 32, a.d. 39T, VM. c 14. 

(93). Decret. Lib. v. Tit. xxxvrn. c. 7. 

(94). GonoiL Carthag. iii. Can. 32 1. c. c. 14 ; Cnjuscumque autem 
poeniteatia puhlicum et vulgatiasimuiii crimen est. 

(96). Const. 7 Peckham, a.d. 1281 : Whereas according U) the canons 
greater sins, such as mutdere, incest, and the like . . . are to be chastised 
with solemn penance, ... we charge that such solemn penance he im- 
posed for the future according to the catiooa. 

(96). ConcU. Agallj. a.d. 506, Can 15 : Thnt no one presume to give the 
benediction at penance to youthful persons, and certainly not to married 
persona, except with consent of both, and unless they are of rij>e oge (aetat« 
plena). Concil AureL ui. a.d. 538, Can. 24. 

(97). BasiL in Bevcridge Pandect, n. part 1, p. 47 ; Dovoti Lib. n. Tit 
IL§78. 

(88). ConciL Arelat. n. Can, 22, a.d. 443, ap, Graliun Cuua. Xisiii. Qu. 

IV. c. la 

(09X Hieronym Ibid. Cans, s.txni. Qu. iv. c. 6. 

(100). Concil. Carthag. v. Can. 11, a.d. 401. V-id. i. Dist. 1. c G5 : It 
either preebylers or deacons are convicted of any greater offence, neces- 
■ilating their removal from the ministry, hands are not to be laid on such 
u on penitents, as on faithful laymen, nor are they to be rebaptized and 
readmitted to the clerical order. Leo Epiat. 90, c S, A.t>. 458, Ibid, c 67 : 
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has once been undergone it loay never be undergone a second 
time(""). The mediaeval and modern practice of repeating 
private confession and absolution can only be justified in the 
case of lesser offences, on the assumption that the offender is 
slowly becoming what he ought to be, and that these several 
acts are momenta in one protracted course of discipline akin 
to solemn discipline ('"*). The term penitents is, however, 
properly confined to those undergoing solemn discipline 
pnblioly 0*^). 

It is cotiLiarj to eccleaiaatica] UBBge thai those nho have been hallowed to 
the rank ot priesthood or diaconate iliould by llie imposition of hands 
receive the remedy ot penance, which usage doubtless cornea from aposto- 
lical tradition, becanae it is written. If a priest shall ain who shall pray 
for him I Such as have lapsed in this posilion muat privately seek seclu- 
sion to deserve God's mercy, where proptr satisfaction, when made, may be 
profitable to them. 

(101). Ueroi. Sim. in. 9 : For the eer\'aats of the Lord there ia but one 
tepenlaoce. Tertullian de Poenit, c. 7, quoted Pn\ance, note 96. Origen 
Horn, in Levit. 16, c. 2 (iii. Wi). Socrates vi. 22 meDtions as a complaint 
Ogaiiut Chryaostom : Wliereas by the synod of liiahops rejjentaiice was 
accepted but once from those who had ainned after baptism, he did not 
MTOple to saj. Approach although you have repented a thousand times. 
Angustin ap. Oiatian i. Dist. I. c. 62, and Caua. SXJIIII. Qu. ui. Dist in. 
c ^ : Whence careful and healthful provision has been made that room 
diould only once be allowed for that most humiliating penance, lest a too 
OBefnl medicine should be little esteemed because of its cheapnese, yet 
forgiveness is never denied after penance to thoee who sin daily. Ambroe. 
BAA. c S : Somt there are who think re]>entance way be often undergone 
and luxuriate in Christ ; but if they hod true repentance Ibey would know 
lluit it must not he repeated, for as there is one baptism so there is one 
repentance^ ConciL Tolet. iiL a.d. QS9, Can. 11 : Home demand to be 
reconciled by a priest as often as they sin. Let penance be imposed on 
such afti^r the ancient form. Lynd. 41, 340. 

(102). Augnstin Epist. !65 ad Seleuc. ; Serm. 392. 

(103). Aiigustin ap. Gratian Caus. xixin. Qu. iii. DUt. 1. c 81, sayi 
then are three kinds of penitence '. (1) that which leads to baplisiu, (2) 
the life-h'Dg penitence of the baptized who look forward to eternal life, 
ind (3) penance each aa fasting, alni^ving, and prayer for breaches of the 
Decalogue. It follows that breaches of the Decalogue should not be allowed 
lo lortu part ot repeated confesaions. See P«»anee, note 96. 
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Thb Fousdatjon of Discipline — Vows. 

23. The foandation of the Chnroh's claim to exercise ( 
cipliue of any kind is contract originated by a vow. A row ia 
defined to be a promise made to God in order to obtain some 
spiritual good. To render it lawfnl, it ranst fulfil three con- 
ditions: (1) It must have some good object in viewC'^); for 
nothing that is wrong can be offered to God C"^}. (2) It mnst 
be possible of execution by divine aid ; for it is mockery to 
promise what cannot be performed. (3) It must be voluntarily 
and deliberately made ('"") ; for what is done under pressure is 
not the party's act, and a hasty or thoughtless promise carries 
with it no stability (""). Nevertheless, a vow may sometimes 
be made on behalf of another, such as the baptismal vow, 
when its object is to secure some surpassing spiritual good for 
him (I*). 

24. Vowa may be generally divided into two classes : (1) 
private vows, and (2) public vows. Private vowa are either 
those of a private character affecting the individual only, such 
as a promise to build a Church, or to undertake a pilgrimage, 
or to make a gift to God, or to nurse in a contagious hospital, 

(104), Theodori PocniL I. iiv. 6 in Haddan and Stubbs lU, 188, orders 
foolish and rwh vows to be Bet aside. Hieronyiu. ap. Uratian Caus. xxii. 
Qii. 1. c 7 aud 8, and ConciL Tolet. x. Msl. c. !, allows a vow to li« taken 
to promote peace. I&W. c 4 aud 5 permit an oath to be takea when 
required by lawful authority. Lynd. 203. 

(105). Concil. Araus. il. a,D. 529, Can. II ; No one can rightly make a 
TOW to Ood untesa he has received from Qod the power of vowing. Am- 
bros. ap. Oratian Caui. xxii. Qu. iv. c. 8 : It ia lietter not to fulfil uii oath 
than to do that which is wrong. Aogustia. IhH,. c. 20 ; Syn. v:i. a.d. 7B7 j 
VM. c 18. 

(106). Oelasius ap. Gratian Cans, xsvii. Qu. I. c. 43, says, propria volun- 
late. Concil. Tolet. vr. A.n. 638, Can. 2 IW. Cans. xx. Qu. m. c 2 and 
4 and 5. Cont. Const 18 Peckham, a.D. 1291 ; Lynd. 202. 

(107). Concil. Aurel. u. 4.D. 533, Can. 12: Lei no one make a vow in 
Church in jest, drint, or wnntonneas. Alexander m. in Decret Lib. m. 
Tit XXXIV. c 3. ~ 

(106). See The Sacmni^iU, g 18 ; BaptimH, g 10. 
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or otherwise public vows which have been taken privately, 0£ 
private vows some are approved, others tolerated only, others 
again forbidden ; bnt the private taking of all vows ia dia- 
OODntenanced, (1) becanae many things may be vowed rashly ; 
(2) because the faithful are thereby depri^-ed of the stimulaa of 
a good example ; and (3) because the person who vows loaea 
the help of the corporate sympathy and intercession of others 
in the communion of saints (^*). 

25. Public vows are vows which admit to a distinct position 
in the Church, and render those who take tliem amenable to 
the special discipline of that position. Such are (1) the bap- 
tismal vow, (2) the renewal of vowa at confirmation, (3) the 
ordination vow, (4) the marriage vow, (5) the monastic vow or 
TOW of religion, and (6) the vow of canonical and feudal obedi- 
ence, which ifi the basis of the bishop's or abbot'a jurisdiction, 

26. Every public vow ia held to consist of three parts ("") : 
(1) th<^ proposal, promise, or simple vow, which is sometimes 
called the oath, because a Christian man's word should be 
equivalent to an oath ("^J ; (2) the confirmation or profession, 
called the solemn vow ("*) ; and (3) the consummation or 

(109). Alcuin Ep. in II. and S. iil 471 : The Scripttue saitli : A brother 
anulad by a brother is like a strong city. See Cavaguia in. 169. 

(1 10). L^nd. SOS calls theui ImCiutn, Contirmatiu, CousummBtio. 

(111). Klait. V. 37 ; James V. 12; Auguetin ap. Gratian Caus. xin. Qu. 
L & 3. \jfia, k.'o. 459, /Ud. Caus. xx. Qo. 1. c. 6, distinguishes the proiioei- 
tion from the vow. 

(112). The Thomistfl say that a simple vow differs from a solemn vow, 
M a promise does from a gift. Craiason, § 2479. A second view is that 
Bolemoity is the result of a kind of consecration, A third view is that the 
dJfTerence between simple and solonin vows is a purely human distinction, 
not being earlier than Oratian's time. The difference is, however, sub- 
itanlially there in the Stat. Ant Eccl. a.d. 5(15, respecting widows ap. 
OntiBn Cans. xsvn. Qu. I. c 1 ; Concil. Chalcedon a.d. 461, VM. c S9 \ 
AugusUn. /Md c 41 and 1 Dist. xsvii. c 2, and Hieronym. IhH. c. 4, S, 0. 
Devoti LiK n. TiL rt. c. 129 ; Sannderson, l)e Jnrainent. Prael. 1, calls 
ihtm reepoctively oath and vow : Per hoc diatinguitur juramentnm a voto. 
In mto traDsigitur cum Deo ipso ut cum purte ; aat in jummento transi- 
gilnr cnm homine ; Dens antem aildncilur non nt pars sed uC testis. 
HenM hearguei an oath may be dispensed, but not a vow. 
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execution. A simple vow is a promise made to or before 
of 8ome allowed tiling, such as a betrothal or promise of mar- 
riage at a future date, or a promise of religiou, i.t., a promise 
to keep the rules of perfection ; and perhapa tlie baptismal 
vow, taken by an infant by deputy, may be regarded in the 
same light. A solemn vow is a vow solemnly made before 
God and the Church, by (one who is conscious of what he is 
doing ('^'), which irrevocably pledges him who makes it to fulfil 
it without excuse ("■"), such as the vow renewed at confirma- 
tion, the actual contract of marriage, the solemn profession 
made on taking orders, or on entering the religious life. 

27. Simple vows, when once taken, ought to be fulfilled ('''), 
and delay in fulfilling them calls for discipline, because of the 
breach of faith (""). Ueuce, one who has devoted himself to 
the religious life by a 6imi>le vow, and afterwards resumes the 
secular habit, may not be advanced to any degree of order ("^), 
and may even be compelled to take the solemn vow of religion, 
since by God's grace and the help of a common life its obliga- 
tions are capable of being fulfilled by nil ("*). There are, how- 

(lia). CraiBBon, § 24'i7. 

(114), Augustin ap. Urfltiiui CaUB. ivu. Qu. 1. c 1 ; When we have 
promised a. Lht&g to Ood we are bound of necessit; to perform it. Oregorjr 
/iuj. c. 3 deuouncee the puniiihmeiit of Anauiaa for not performiiig it 
Sext. Lib. m. TiL xv. ; Suiirui ap. Craiuon, § 2001, 

(110). Apoat Const, ill. 1 and rv. 14 : It is letter not to vow llian to 
vow and not to poy, repeiated by Pseudo-Iaidor. ap. Oratian Cans, xil Qu. 
1. c. 9. Other autliorilies, JWd Cans. svn. Qu. 1, and Uaus. xx. Qu. ill. c. 
1 and 2 ; Theodori Poenit ii. Jiv. in H. and S. ui. 202 : Laymen ought 
not lo delay to fuIAl their proniiaes, liecause death ifl not slow. ConciL 
Ohcl»ea A.D. 787, Can. IS ; Alfred's Law 14, A.D. 877 : If one implead an- 
other of lireaoh of promise U) Ood, and will accuse him for not having 
performed that which he had pUghted, let him Hist make oath of it in 
four Churches \ and the other, if he will justify hiinself, let bini do the 
Bune in twelve. See Digcipline of tlic Hcliytoa* L>fi, g S7. 

(116). Bve Exct—et. 

(117), Theodori Poenit- I. ix. 2 in Haddon and Stubla ni. 185 ; If any 
one wbo has vowed hinieelf t o God lios afterwards assmoed the secular 
habit, be ought not to be advanced to any step [of order] at all. 

(118). ConciL Tolet. vi. A.i>. 638, ap. Uratiau Caus. xx. Qu. in. c. 2 ; 
OoniL 18 Pecklisni, A.n. 1281 : Such nuns as have voluntarily led a r^ular 
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ever, cases in which a simple vow may be annnlled; but this 
can only be done with the sanction of the Church, or, as it is 
said, by dispeneation for some good cause (^"'). A simple vow 
may also by permisaion be commuted into one of another 
kind ("*). and any vow into a vow of religion, even without 
liermisgion C^'). 

2S, A dispensation from a simple vow may be granted by 
a diocesan bishop ('^) or the superior of an order ('^): (1) if 
change of circumstances renders it impossible to fulfil the vow 
literally, ('**) in which case an ecjuivalent ought to be substi- 
tuted (^ ; or (2) if the person who makes it or the thing vowed 
is in the power of another, and tlie other refuses to consent {^) \ 
— ^Thns a parent may annul the vow of a child {'*^), the husband 



life in a collie for above a year we declare U) be deemed %j>»o facto pro- 
fewed, so a« not to be permitted lo return lo a secular life, though they are 
to be scJemnly coneecrated or veiled by the bishop. We give the some 
jadgment as to monkfi, that if they have for above a year williugly worn 
the religious habit in a monastery and then, rejecting it, return W a b«u1m 
life, they be repelled as apostates. Cavagnia ni. 169. 

(1 18). Ainbros. ap. Oratian Caus. xxu, Qu. iv. c 2 ; Caiagnis m. 169 ; 
Chap. CLiv. 7. 

(120), Alexander ui, to Bishop of Exeter in Decret. Lib. iii. Tit XXXIV. 
c I, allows a pilgrimage vow to lie commntcd. Jd. to Bishop of Norwich, 
liiid. c 9 ; InitoFent ni. to Archbishop of Canterbury, liM. c. 8, 9. 

(121). Alexander m. Und. c 4. 

(123). Theodori Poenit. II. xn. 15 in Haddan and Stubbe in. 200, and 
CaxvL txm. Qu, n. c. 23 : If any one in the secular habit vows a v 
without the bishop's consent, the bishop, if he will, has power to change hia 
aentimeDt. 

(123). Theodori Poenit. n. vi. 9, Ihid. p. 195 ; Lynd. 2ia 

(124). Alexander III. to Archbishop of Canterbury in Decret, Lib. m. 
Til. xsxnr. c 8. 

()2(.). Theodori Poenit. n. «v. 6, Ihid. p. 203 : Similarly catfle [which 
bare been rowed] luay be changed for those of equal value in case of 

(126). Theodori Poenil. i. xiv. l.Ibid. p. 188; ilvl 9, /WA p. 195; 
Gntian C^us. xxvil Qu. il c. 22 : Caus. xx. Qu. u. c. 2 ; ConsL 28 Ed- 
mond, t^TK 1236. 

(127). Gratiatt Caua xiiii. Qu. il c 14 ; and Cans, xsil Qa, ' 
da. 
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the vow of a wife ("*), an abbot the vow of a monk ('**) ;- 
(3) if it is a rash vow, or a vow to do evil (^. But when the 
vow is to do some good to a fellow-Christian, no dispensation 
can take eilect without the consent of the person interested. 
Hence a bishop cannot dispense from the vow to profess th& 
religious life without the consent of the abbot who is interested, 
nor annul a vow to enter a stricter order i^^^). 

29. The effect of a solemn vow, i.e., a vow solemnly professed 
before God and the Church, is to render all acts done contrary 
thereto not only irregular, and therefore the subject-matter for 
discipline ('*^), but also in Christian communities invalid, except 
a dispensation has been granted (^^^). Hence solemn vows ore 
not allowed to be taken except (1) by persons of full age ('"), 
and (2) after previous probation ('^). Moreover, no dispensa- 
tion can entirely release from a solemn vow ('^). the substantial 

(128). Tlieodori Poenit i. xrv. 7, TKrf. p. 188 : A wourui may not make 
a vow without her husband'H consent. If shedo, the vow may be annulled, 
and aha abould do penance aa the priest enjoins. Concil. Compend. A.D. 
7&6, ap. Graliaii Caua. xxxiii. Qu, v. o. 6. 

(129), Theodori Poenit ii. vi, 8, Ibid. p. 195 : A monk nmy not take a 
vow wiLhotit the abbot's consent. If he do, it should be annulled. 

(130). Isidor. ap. Qratian Caus. xxii. Qu. iv. c. 19, quoted note 172. 

(131). See i>Mi.ipi™ ojtht Btligioia Life, g 15. 

(132). Concil. Clialcedon a.d. 451, Can. 7 ap. Gratian Caus. xx, Qu. m. 
c 3, anatheniaUaes those who give up orders or religion. 

(133). Const. 46 Lai^tou, A.U. 1222, regarding regulars aa dead pasana, 
forbiJ.s tbcni lo make a will. The law of this country considered them 
dead persons, and they were in eonsequenc* not able to sue nor to bo sned 
in a court of law before 31 lien, viu, c. 6. Seit Lib. in. Tit xv. c 1. 

(134), Eglierl's Eicerpt 91, a.d, 740, says 25, Const 41 Langton, A,D, 
122& 

(135). Const. 18 Peckham, A.D. 1281, prescribes one year. Stm JXteipUne 
of Ih* Stiigiotu Life, § 23. Boniface vm. in Seit. Lib. in. Tit. xiv. e. 3. 

(136). Lee, A.D. 458, ap. Gratian Cans. xx. Qu. ni. c. 1 : A monk's vow 
nndertaken voluntarily and of free choice cannot be alandoned without 
sin. For one ought to pay lo God what he has vowed. Egbert's Excerpt 
05, A.D. 740 ; Innocent in. in Decrot. Lib. ill. Tit. xxxv. c 6 ; Tlie re- 
nunciation of propei'ty and the preservation of chastity are so bound up 
with the monastic rule that not even the pope can grant a lii/ense to 
di«pense therewith. 
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obligation of which extends to the end of life (^'') ; but it may 
release from the literal fulfilment of it, by granting exemption 
from penal discipline in the external tribunal ('^), and also 
render acts valid which would otherwise be invalid (^^). 

Privileges, Dispensations, and Licenses. 

30. To prevent the Chorch's rules or any religions rule or 
vow from becoming oppressive, and a hindrance to that holiness 
which they are intended to promote ('*"), two general maxims 
of practice have been laid down: (1) that all canons made 
by the Church in restraint of freedom must be constrned 
strictly ("'J; and (2) that for good and snfiicient reason privi- 
leges, dispensations, and licenses may be granted by proper 
authority ("^). And since an obligation or disability may be 

(137). Decret. Lib. in. Tit. sixiv. c. 10 and 17. See Order, g 40. 

(136). This hs8 been done in lliis country by the general dispensation 
of the civil power b; Btatiitea 33 Ken. viil c £9, and S and 6 Ed. vi. & 13. 

(139). Decret. Lib. in. Tit, xxsiv. c. la 

(140). Socroles v. 22 ; Neither the apostle nor the evangelists have 
anywhere imposed the joke of servitude on those who have embraced the 
Ooapel, but have left Easter and every other feast to be honoured by the 
gratitude of the recipients of grace. . . . The Saviour and Hia apostlea 
have by no law enjoined ua to keep this feast, nor in the New Testament 
are we threatened with any penally for the neglect of it. , . , TlieapostleB 
had no thought of appointiug festival days, hut of promoting a life of 
hUmelessaess and piety. . . . Since no one can pnxtuce a written auUiority, 
it is evident that the apostles left each one lo his own free will in the 
matter, to the end that the performance of what is good might not be the 
ratolt of constr^nt and ncccMity. 

0*1). Seit Lib. V. Tit in. c 5, Rule 16 ; Lynd. 40, TC, 76, 171, 253, 
868,263. 

{I4S}. Oelftsius, a-D. 494, ap. Gratian Caus. I. Qu. vii. c. 6 : We are com- 
pelled ... to reconsider the decrees of the paternal canons, and to 
meaanre backwards the precepts of our predecessors, that these rules which 
tiie noceasily of present times require to be relaxed, we may temper as far 
a« pcMBible by the employment of diligent consideration. Innocent i. 
JW. Caoc IL (^ 1. c. 7 : That which has been apiwinted by way of 
remedy for a temi>oi'al necessity did not exist in primitive times 
may also be laid aside when necessity is past. Gregory Tbii. Caus. L Qu. 

TU. C 11. 
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created either by a general rule of law or by the party's owi 
act, so relief may be had from either upon proper 

31, A privilege may be defined to be a private law conferri 
Bome special advantage on a particular place or body of 
within the Church, at variance with the geuerally received 
law (^**), which either exists by custom or by some special 
grant. Such is the privilege enjoyed by certain Charches called 
peculiars, which was enjoyed by custom until recent times ; or 
that bestowed upon certain monastic houses and orders termed 
exempt jurisdictions by grant, making them independent of the 
ordinary territorial relations and self -governing in spirituals. 
A dispensation is relief from the obligation of obedience to a 
general rule, or from the obligation incnrred by the party's own 
act, which is granted either in consideration of infirmity or 
obtain some greater good, such as dispensation from observii 
the rule of fasting, or from a disability for ordination, or from 
fulfiliug his own oath ('^*). A facalty or license ia a permission 
to do that which would ordinarily be contrary to rule, which is 
given by virtue of some written or customary law authorising 
snch permission to be given in certain cases (^*^), such as a per- 
miaaion to be non-resident on a benefice for purposes of study, 
or a license to marry without banns ('*"). 

(143). Oregcpry ap. Gratiaa Caus. xvi. Qu. L c. 
emption of Bonie bishops from archiepisoopal control. Ia Decret. Lib. Tii 
Tit xxxni. c 1 complaint ia made of the Templars abusing their privileges 
Craisson, § 156, dcRnea a privilege as a privati' law oiakiog some special 
concession contrary to or beyond law. 

(144). Iren. Haer. iv. 16, 2 : In the New Teatament tie apoatli 
found gnmting certain dispensatiug precepts in cansideration of human 
infirmity, leet such penons, having grown olxlurate and despairing of 
aalvatiou, shoold become spostateB. ... In the Old Testament the same 
God permitted similar indulgences for the benefit of His people. Cyril 
in 8yn. vii. a.d. 787, ap. Gratian Uaus. l Qu. vn. c. IB ; Ayliffe 219, 353;, 
Cnisaon, § ilBT. 

(145). Concil Lat. in. A.R. 1179, Can. 13 in Decret. Lib. ill. Tit iv. c, 
3, and Concil. Lat rv. a.d. 1215, Ibid. Tit v. c. 30, and Conet 14 Lang- 
ton, a.d, 1222, require personal residence in a benefice-holder. Vetabisbop 
is authorised to (pve leave of non-residence for a limited time for a definite 

(146). Urban n. a.d, 1083, ap. Gratian Cans, I, Qu. v. c 3 : Let him hava 
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32. A difipensatioQ may be granted (1) at the party's own 
iostance, in the cases allowed by custom, when it is termed a 
U^iniation or JitsHce ('*') ; or (2) on the spontaneonB initiative 
of the dispensing anthority, when it is termed a rfrace or/amur. 
DispeosatioDa granted at the party's instance are said to be 
odioDS, and are therefore construed strictly {'**). Those granted 
V^ way of grace or favoar may have an extended and favourable 
construction pnt upon them (""). 

33. To be lawful and valid every dispensation mast fulfil 
three conditions : (1) It mast be conceded by competent 
authority ; (2) it must not be a relief from any obligation 
created by divine law Q^) ; (3) it mast be granted for some 
good cause. Every dispensation, therefore, should specify the 
law with which it dispenses, and the canse for which it ia 
granted, and nnless it does so, it is accounted nnli and void ("'). 
It is a matter for the judge's discretion to decide whether 
the cause is sufficient A faculty or license, on the other hand, 
may not be granted or withheld at discretion ; bnt whenever 
the circumstances exist in which custom or law authorises the 
permission to issue, it may be claimed as a right, and any 
attempt to withhold it may be set aside on appeal as an act of 
favouritism or prejudice. 

34. The competent authority to grant a dispensation is the 
eome by which the rale proposed to be departed from waa 
originally mode. Dispensations may therefore be granted (1) 
by an ecumenical synod ; (2) by a provincial synod or its repre- 
sentative, the metropolitan ; and (3) in some few cases by a 
territorial bishop. But since no inferior can dispense with the 

a UceuK by the bishop's leave and the consent of tlie brethren to discharge 
the office of a priest there. Const. 1 Reynolds, A.D. 1322 ; Lynd. 48. 

<U7). Ayliffe219. This is denied by Devoti Lib. n. Ttt.li. § ISl.noteB. 
"ne redpient of s marriage dispensation is said lo be consoled (conaolari), 

(148). Devoli Lib. i. Tit vi. g 14. 

(14S). AyliffeSSO. 

<IWX Ayliffe SSO. 

(IBl). " if contrary to Holy Scriptures and the la-m of God "— theae are 
not included in the despensattous wbich 26 Hen. viiL c. 21 sec. 3 allows 
th« archbishop to grant. 
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law of a superior (''*), iidIbss authorised by the superior so to da,. _ 
neither a metropolitan can dispense from an ecumenical, nor a 
bishop from a provincial canon, except in those cases in which 
they are authorised eo to do either by canon or custom ("*). 
Such authorised dispensations are more properly called faculties 
or licenses. 

35. Formerly the power of dispensation was exercised on 
behalf of the eCDmenical synod by the pope or his legates, in 
acme cases by custom (i"), in others by express canon ('"). 

(162), Innocent m. in Decret. Lib. 1. Tit. si. c. 15 ; Concil. Vien. A.D. 
1311, in Clem. Lib. i. Tit. in. c. 2 ; Th« law of a superior cannot be abro- 
gated by an infurior. Aylilfe S20 : A bishop cannot grant a diapensation 
contrary to the common law of the Church ; for by a dispensation the 
laws are violated, and it is not lawful to violate the laws of hie superior. 
ConciL Tolet. iv. a.u. 633, ap. Gratian Caua, x, Qu. in. c 8 : WTiatever 
biahop shall prcHame to act contrary to what we have decreed, the same 
shall lie liable io cnuonical correctioa as a trauBgressior of synodal deci:«e8, 
and a viotator of the rules of the fathera. 

(153). ConoU. Ancyr. a.d. 314, ap. Gratian i. Dist 1. c 22, 32 : If a priest 
or deacon have cotumitt«d sacrilege, he may no longer he retained in tha 
ecclesiastical rank. Yet it may be left to the bishop to determine whether 
he may be retained or not. ConciL Nic. A,D. 325, Can. 12 : The bishop 
may use some favour towards him. Theodori Poeniu I. iv, 5 in Haddan 
and Stubbs ui. 180 : If any one slay a monk or a clerk, let him do penance 
seven years ; it ia in the bishop's power \U> dispense], i. xn. 5 Ilrid. p. 187, 
Id. u. su. 16, Ibid. p. 200 ; If any one in the secular habit vows a vow, the 
bishop, it he will, haa power to change the vow. Concil, Lat, iv. a,ii. 
1815, Can. 19, SO, G7, 56, bestow on bishops the power of dispensing in 
certain cases. Lyud. 240 ; When any causa concerns the whole province, 
the archbishop is a competent judge. Ayli^e 220 : He that can limit and 
interpret a law may in a particular case, by way of dispensation, repeal or 
take away for a season the force of such law, but he cannot do so entirely, 
though it be on a lawful account. Craisson, g 959-961, 972; Oousset 
Th^ol. Moral. I. 306. 

(1B4). Socrates vii. 40 relates that in 4.D. 434, Coelestine dispensed with 
the rule against translations in the case of Proclus. Devoti Lib. i. TiL m. 
g 16, gives inslances of such dispensations by custom from the fourth cen- 
tury. 25 Hen. vm. c. 21, s«c. 2 ajid 4, speaks of "dispensations, com- 
positions, faculties, &c, which have been accustomed to be had at the see 
of Rome." See Wedlock, g 16, 

(156). Concil. Lat. iv. a.d. 1215, in Decret Lib. ra. Tit. v. c. 28: As 
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The pope or the proper patriarch therefore dispensed with 
disqnali£ cations for holy orders (^^), He also dispensed from 
the obligation of a solemn oath, subject to the consent of any 
person who would have been injnred thereby ("'), and from the 
doty of residence on a spiritual cure (^*). He also granted 
dispensations to hold two benefices eimultaneoiisly ('*"), to 
contract marriage within the forbidden degrees C^**), and to 
appropriate to a nunnery a benefice with cure of souls ('"J. By 
the Reformation statntes this power was transferred in tfaifl 
r^aide high and literate persons, wlieu reason requires, a diepeiiaation 
may be granted by the Holy See. IbiA, c, 29 : Let not a sentence of this 
kind be relaxed, esoept by authority of the Eonian pontilT or the proper 
{ntriarch. 

(156). Alexander m. in DecreL Lib. l Tit. tl c B, allows a bishop con- 
verted from Mhistn to be consecrated immediately by virtue of a dlapensa- 
tion, Concil. Lat. rv. A.D. 1215, in Decret, Lib. tn. Tit v. c. 29, sajB the 
pope or tliB proper patriarch may dispense. Const. 37 Edmund, A.S. 1236. 
Boniface viii, in Sext. Lib. i. Tit. si. c. 1, requires the pope's dispensation 
in all irregularities for holy orders. Lynd, 130, ST, mentions Iteing con- 
Tictad of perjury. 

(1ST). Tbdreford not with AH oath of allegiance without the consent of 
the sovereign. Craisson, § &34S. 

(158). Syn. vil a.d. 787, ap. Qratian Caus. xxi. Qu. 1. c I, only allows 
tlus in villages, because of the scarcity of clergy. Const. 1 Pcckham, JLD. 
IS79; Const. 34Peckham, A.D. 1281 : We cannot dispense with pluralities. 
Lynd. 135, 137, states that where there is no cure of souls a bishop can 
grant a dispensation to hold tiro benefices. 

(IfiS). Nevertheless a bishop was formerly authorised to grant a license 
for non-residence tor a period not exceeding seven years, whilst the in- 
cDmbeot was qualifying himself at an approved university, Lynd. 238, 
By ConaL 8 Otho, A.D. 12^7, and Const 20 Othobon, A.D. 1268, this period 
was redaced to five yeara, Coelestin la and Innocent. HL in Decret Lib. 
m.Tit rv. c 8 and 9, authorised fresh elections in two cases in which a 
dean had bean non-resident for ten and four years respectively. In thia 
unutiy le^dence is now regulated by sec. 42 of 1 and 2 Tict. cap. 106. 
Aylifte 220. 

(160). i^udo-Oregory, A.D. 601 , to Auguatin Qu. v. ia Baeda L 27 [«'.<., 
Theodore], dispenses with certain forbidden degrees, and Gregory IL did 
the aune for Germany. The earliest personal dispensations are those of 
Puchal n. to Philip of France, a. d. 1104, and Innocent m. to lhe£mpQTOr 
Olho n-., *,», 1209. See Wedlock, not« 128. 

(161). Hobut 148 ; Gibson 89. 
VOL. n. O 
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country to the commiaaary of faculties under the archbishop, 
but in all unaccuatomed cases the archbishop is reqnired to have 
a special license from the crown (^''^). 

36. A dispensation from a canon of a provincial conncil may 
be granted by the metropolitan C*^), and in the cases antborised 
by taw by a provincial biahop ('^). The latter may therefore 
dispense with the observance of a fast (i^) or feast (^**), the 
fasting reception of the communion i^""). the residence of nuns 
within the convent walls (^'*), the pnblication of banns of 
marriage (^™), an irregularity for minor orders (""), a simple 
vow, so that the dispensation do not prejudice another (i"), 
or from an oath to do wrong (^"). A biahop, and likewise an 



(162). 25 Hen. vm. c. 81, a-d. 1533. 

(leS). Lynd. 340, w!io, however, Bteles, 137, tliattlie archbishop cannot 
dispense from a decree of a general coaacil. 

(164). The gloaa on Decret. Lib. II. Tit. 1. c 4, has given rise to much 
oontroveray. Some contend that a bishop can only dispense in llie cases 
in which he is specially authorised bo to do ; others that he has an in- 
herent power of diBi)en3iition in all, except the caeea in which he is 
apecially forbidden to dispense. Bouii de Epiacopo n. 96 ; Stephen's 
Eccl. Stat 167. See Devoti in Wedlofk, note 157. 

(166), Innocent ui. a-d. 12tt6, in Decret, Lib. m. Tit. xcvi. c S. 

(16G). Lynd. 102, says that in case of necessity a bishop, and even a 
parochial inciunbent, may grant a difipensntiou to work on Sunday, See 
IMwtijwol l>iicipliHt, 

(167). Theodori Poenit. L xii. 5, quoted T/ie EitcAarirt, note 269. 

(168). Const. 18 Peckhain, A.D. 1281 : Bishops tor some necessary cauce 
may please to have it otherwise [i.e., allow nuns to be absent fur more than 
sii days], Lynd. 212. 

(169). ConsU 8 Mephaiu. a.d. 1328. 

(170). Lynd. 27. 

(171). Or lietore it has come to the knowledge of the person to lie bene- 
fited. Craisson, g 5240. 

(172). Ambroe. ap. Gratian Caus. xxu. Qu. tv. c 2 ; ConciL Ilerd A.D. 
523, Oan. 7, requires a year's penance for the perjury in such a case. 
laidor. Ibid, c. 19 : In three cases oaths which have been taken must be 
cancelled (solvenda) : (1) when an oath has been taken to do wrong, (2) 
when an oath has been taken rashly, and (3) when an oath has been taken 
by a minor which the parent* disavow. Couoil, Tolet. VIIL A-d. 653, Ibid. 
c. 14 : Stulta vota f raugenda sunt. Syn. vu, a.d. 787, Ibid. c. 18. Conf. 
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abbot ('"), can also in most caaea diBpense his own subjects from 
the penalty imposed by a provincial canon {'"), and, except in the 
cases reserved to the metropolitan, can substitute one penance 
for another ("*). Neither, however, can dispense with the 
solemn forma reqnired by law to be observed in dealing with 
ecclesiastical property (^"'). 

37. As no human authority can dispense with divine laws, so 
no dispensation can isaue which is either an infringement of 
nataral right (^"), of a fundamental precept of the Gospel, or 
of any apostolic rale which is an integral part of the Church's 
constitution C™). If, however, a question arises as to whether 

TbiA. L Dial. sm. ; Alfred's Law I. a.d. 877 ; Sext. Lib. v. Tit. xn. o. 58 ; 
Ljnd. 117. See above, § 28. 

(173). CoiibL 44 Langton, A.D. 1222, (orbida an abbot to dispense with 
Mme things. Lynd. 209. See above, § 28. 

(174). See above, note 153. Decret Lib. n. Tit. 1. c. 4 ; ConcU. Iiondon 
kJi. 1108, Can. 9 ; Lynd. 264. 

(178). Decret Lib. v. Tit vni. a 2 ; Const 12 Stratford, a.d. 1343. Lynd. 
58, 261, says a pecuniary penance cannot be subatituted for a corporal 
penance except by such authority. A bishop's dispensing powers in all 
accQBtomed cases are preserved by «ec. 15 ot 25 Hen. vni. c. 21 ; sec 4 ot 
13 Eliz. c 12 : and, under the general Head of jurisdiction, by sec 1 of 
13 Car. IL c 13. 

(I76> Const 33 Langton, A.D. 1222 ; Lynd. 149, 150, 

(177). Oratian i. Dist ini. Concil. Tolet. viil a.d. 653, BiiA,. c. 1, directs 
that of two evils the least must be chosen, and that a man had belter per- 
juie himself than fulfil a rasbvowto injure hia neighbour. Alexander HI. 
in Decret Greg. vs.. Lib. v. Tit xix. c. 4, saj-s that he cannot give a dis- 
pensation to practise neury, because that is forbidden in Holy Writ Ligu- 
ori Lib. VL No. 1119, says ; In those matters in which divine right has its 
origin from hunxan will, such as oaths and vows, the pope can dispense. 
He does not then take away the divine right, but the foundation 
of obligation which a man has by hia own act imposed on himself . 
Cninon,S6B3. 

(17S). Egbert's Ans. 13, a.d. 734 : No one acts against the Gospel or the 
Apoetle without panishment, therefore we give no consent to adultery. 
S5 Hen. vm. c 21, § 1, recites that the pope claimed " that he hath power 
40 dispense with all Auman laws, uses, and costoms of all re.itnia, in all 
eaoMe which be called spiritual," and that it has been so used many years 
by the suftenncu of the king and his progenitors. Holiart, p. 146. Sec 2 
limit* diepenntions to coses not contrary to Holy Scripture. 
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a particular thing is commanded by divine law or not, it is for 
the Chnrch, as the interpreter of Holy Writ, to decide it 

38. No dispensation may be granted except for some good 
canse ('™), such as the welfare of the Church (^**) or the helping 
forward of an individual in the way of holiness ; and althongli 
a bishop can validly dispense with a statute which is only of 
authority in the diocese, he cannot regularly do bo without 
Bome good cause (^*^). Jloreover, since the question of the 
goodness of the cause is one which aifects the whole Christian 
society, the granting of a disjaensation is properly a solemn act, 
for which the people's consent waa formerly necessary (^**). As 
snch it requires judicial or extra -judicial discretion ('**), and on 
an allegation of the improper exercise of such discretion, both 
the validity of one which has been granted may be called in 
question (^"), and the refusal of one may be the subject-matter 
of appeal ('*^). 

(179). AylifTe 210 ; Craisson, § 970, 4406, G238, 

(160). Urban ii. a.d. 1093, ap. Gratian Caus. i. Qu. v. c, 3, says that ft 
dispenaation may l>e granted to one innocently promotud by simony, if th« 
weliare of the Cliurch require it, 

(lei). Craisson, % 966. 

(18S). Buseb. vt. 43, relates that the people were unwilling that a 
diapeosatiou should be granted to ordain Novatus, A.n. SOO, who was dis- 
quaMcd because he had received clinical baptism ; but that the bishop 
requested that it should be granted him to ordain only lliis one. Craisaon, 
§ 971, aaya that now by cnalom in the Roman Church the bishop uses the 
power independently of the chapter and clergy, and the chapter does the 
same tsAt varanlt, unless the diocesan law has been confirmed by the pope 

(183). Cyril in Syn. vit. a.d. 787, ap. Gratian Caus. i. Qu. to. c. 16 : 
That we may not be thought to love contention, we embrace the communion 
of Bisbop John, granting him an indulgence, and let him understand that 
in a cause of a dispensation the matter against him will not be too closely, 
or severely, or harshly inquired into, as the power of a dispensation is a 
matter requiring much concern. Judicial discretion lakes the place of the 
consenting obc-dience of the brethren required by Qratian Caua. i. Qu. v. 
C 3, and Ayliffe 219. 

(164). S5 Hen. vui. c. SI, g 17, anlhoriaes an appeal U) the Lord Chan- 
oellor from the arclibiahop's refusal. 

(IBS). Benedict srv. Ai apoitolicar Expressio et cauaarum earumque 
verificatio ad substantiam et validitatem dispentationis pertinet. 
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39. Absolute neceBsity is held to be a good cause of dia- 
pensatioQ from almost everj' canonical rule ('*"), Thus to 
avoid etarvatioQ it is a venial offence to steal the necessaries 
of life(^^''). In a bad season servile work may be done on 
Snnday C*^). When no presbyter may be had, a deacon may 
baptize (■**), and also a layman C*"), Confession can be made 
in an emergency to any priest (^'"), and a marriage may be con- 
tracted in infancy (^^). In danger of death (^''°) confession may 
be made to a layman (^**), a deacon may give penance ("*), a 
priest may absolve from a reserved crime C-"*) and give the 



(186). Egbert'sAnswer, 13A.n.734: Neceisity oflen breaks a law. The 
mlo of Uw as kid down in Decret, Lib. v. Tit. sli. c. 4, and Lib. iii. 
Tit. V. c 33, and Lib. i. Tit. it. c. 4 : On account of necessity the nnlawfiil 
becomee lawfnL Lynd. 205 and 233. Lynd. 209 : A moni who has nothing 
to give of his own may practise charity at the expense of his order to bstb 
a m&Q from perishing of starvatian. Lynd. 38, S33 : Necessilas facit lici- 
tiun qnod aliaa foret illicituui. 

(187). Augustin ap. Gratian L Dist. viii. c. 1 ; Dei;ret. Lib. v. Tit. xvin. 
c. 3 ; Lynd. 58. 

(188). Alexander ni. in Decret Lib. ii. Tit is. c. 3, and Baeda liAd. 
lib. V. Tit ILL 0. 4 J Lynd. 102. 

(189). Oelastos op. (Gratian L Dist. xcin. c. 13; Const 10 Edmund, A.D, 
1236 ; Lynd. 63, 243, 88. See Bwptinn, note 106. 

(190). John vm. a.d. 879, ap. Gratian Cans. xsx. (Ju. I. c. 7. See Bap- 
iirm, nola 106. 

(101). Theodori Poenit I. vm. 5 in H, irnd a in. 184, and l i.t. 7,7Wy. 
185, and Gratian nt. Dist. iv. c. 22, find Caua. xxvi. Qu. vl c. 12 ; Const 
1 Peckhom, a.d. 1281 ; Lynd. 18S, 238. See Penance, nol« 78. 

(193). Const 30 Edmund, a.d. 1236 ; Lynd. 272. 

(193), A wide extension is given to thia phrase, " in danger of death." It 
includes f^ing about in fear of a mortal enemy, or being surrounded by 
enemies, or living in a place constantly exposed to attack, or having to 
pas* through places known to be infested with danger, or Iwing about to 
nadertake a perilous voyage, being at)out to nndergo her lirst childbirth. 
Decret Lib. v. Tit xxxjx. c. 26 ; Lynd. 355, 

(164). Lynd. 164. 

{196). Condi. Westminster a.d. 1200, Can. 3 ; Const. 1 Laiiglon, A.D, 
1S2S. 

(196). Concil. Carthag. m. A.D. 390, ap. Gratian Caus. xxvl Qu. vl c 
14 ; Gout 7 Peokham, A.D. 1281 j Const 6 Winch. a-O. 1305. 
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communion to one solemnly excommnnicated (^*'), and the 
offices of religion may even be received from a heretic (^**). 

40. In this country a certain power of dispensation ia allowed 
to the sovereign ('**), not only on the ground of neceBsity, bnt 
because of his being consecrated with holy oil (*") to a kind 
of priestly office {^'). In some cases local custom operates as 
a general dispensation, but such dispensation does not aSecb 
strangers coming from elsewhere. fl 

(197). Concil. Nic a.d. 325, Can. 13 ; Gratian Cans. xvii. Qu. iv. c. 39 j ' 
Const. IG Edmimd, a,d. 1236 ; tiext. Lib. in. Tit. sxiii. c 3 ; Const. 1 
Mephani, a.d. 1328 ; Const. 4 Stratfonl, A.D. 1343 ; Lynd. 187. 

(198). Auguatin ap, Gratian Caus. siiv. Qu. 1. c 40 ; Lynd. 249. 

(199). ConoiL Chelsea, a.u. 787, Can. 12 ; Alfred's Law 6, A-d. 877 ; 
Lynd. 120. Henry I. is said to have granted them freely to married clerks 
after the Council of Westminster in 1127. Hobai't 146 says that the 
Crown Btill Tetaios this prerogative, auLwithstandiug sec. 3 of 25 Hen. vm. 
c 21. Stephen's Eecl. Stat. 163. 

(200). Conoil. Chelsea a.d. 787, Can. 12 ; Innocent m. a.d. 1204, in 
Decret. Lib. i. Tit. xvr. § 5, says that a bishop is anointed with chrism on 
the head to expresa liis authority and dignity, hut a sovereign ia anointed 
with oil on the arm to show liis power. 

(201). Aunjiislin contr. Petilian IL 112 : Da^id honoured Saul alive and 
avenged hiiu dead, becnuBe of the aacred unction. For Saul had not iuno- 
cenee, hut he had sanctity, not of life but of Qod's eacrament. Leo Ep. 24, 
116, 155, ascribes to the emperor "a sacerdotal energy" and "a sacerdotal 
mind." Uregor. ExpiM. Lib. I. Eeg. o, 10 : Because this unction is a sacra- 
ment, he who is advanced is rightly anointed without, that within be 
may be streugtheaed by the ])ower of the sacramental sign. The term 
" Christua Domini " is used of a temporal sovereign by Gratian Cans. yxn. 
Qq. v. c 18, as well as of a bishop or presbyter. Ihid. Caus. sxtv. Qu. IIL 
c. 22, "Sacring" was originally confined to the kings of England, Jeru- 
salem, France, and Sicily. See J%ilinn, g 35, note 297. 



II. 

EXCESSES. 



StfBJlCT-MATTER OF PERSONAL DISCIPLINE. 

1. The fonndation of the personal discipline of the Chnrch is 
the baptismal contract or vow. Any act or contemplated act (^) 
which is done or intended in violation of this vow, either by the 
tranGgresBor himself or by one who is privy to it(^), is called 
generically an excess ('), or, according to its nature and gravity, 

<!). Tertullinn de Ictol. c. 23 : Sins are comniitted in the mind and in 
tbe cooBcience. Origea Horn. 2 in Jud. g 6 ; Eippol. s. 29 : Evil is not 
consDmmated unless you actually commit Bonie wickedness. But it is in 
ngsrct of desiTing anything that is wicked or meditating npoa it that it is 
called «in. Chrysoslomap. Oration Caus. xsxii. Qu. v. c. 2 : There is noain 
without intention. Augustin Ibid. Caus. xxxm. Qu. m. Dist. IL c 21 : 
There are three kinds of sins — those of intention, of act, and of habit, . . . 
which three kinds of dead persons Christ raised. Ibid. Caus. sEn. Qa v. 
F. 13 : He who is prepared to commit perjury is jierjured before ho 
sweora, because Ood judges not by actions but by the heart and intentions. 
Lynd. 337. 

(a). Cyprian Ep. 30, 3 : He ia not guUtlesg of wickeduess who has bidden 
it be done ; nor ia he unconcerned in the crime with who»e consent it is 
publicly spoken of, although it was not committed by him. Ep. 67, 9 ; 
Aogustin ap. Oratian Cans, ssxin. Qu. m. Dist I. c. 23 ; Caus. sj. Qu. 
m. c. 100 : Let him who consents to sinners, and defends another who is 
U Eanlt, be ^dsited with severest punishment Urid. Qu. L c. 22 : Not only 
conspiralora bnt they who consent to them are guilty of the same crime. 
John vm. Ibid, t Dist. lxxivi. c 3 ; Edgar's Law 7, a.d. 960 ; Alexander 
UL to Bishop of London in Decret. Lib. i. Tit, isi3, c 1 : Ageutas et con- 
Kntienles pari poena scripturae testimonio puniuntur. Lynd. 263, 338, 
H3, 270, 276, 314. Devoti Lib. rv. Tit. ii. g 3. 

(3). UAtion 1. Dist. ixv. c 3, Pare, in., gives three definitions of 
crmtna. showing that be uses crimina in the sense of excesses : (1) all 
evil deeds, whether intentional or unintentional ; (2) all evil deeds done 
with intention ; and (3) those evil deeds which cause obloquy. Lynd. 347 ; 
Devoli Lib. iv. Tit. il § 1, also uses Milium and mmnt inlerchaugeably. 
Cotut. 26, LoDgton, A.D. 1 222, and English Constitutions generally use the 
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a crime, a sin (pecmiuvi), a faclt or trespass (ddietuvi) (*}, i 
becomes as such the subject-niatter of personal discipline. A 
crime ia defined to be any open and manifest excess wljicli calls 
for condemnation and pHniahment in the pnblic interest (*). 
A sin is an excess either of act or intention (*), which not being 
outwardly seen, or at least if seen not causing public scan- 
dal, requires discipline in the inner rather than in the outer 
tribunal ('). The term fault or trespass ia applied to lesser 
shortcomings. 

2. The obligation to fulfil the requirements of the baptismal 
contract or vow b held to belong to different positions in the 

term excess to eipreaa all criniea and faults which may l« dealt with ia 
the outer forum. 

(4). Cyprian Ep. U (Osf. 17), 2, diatingiUBhes (1) smaller, and (2) the 
gravest and extremeat sins : In smaller sins, which are not committed 
againatGod, penance may be pertormed in a set time; . . . how much more 
ought this to be observed in the gravest and extremeat ains. Etiaub. vi. 4S 
nys that Dionysius of Alexandria, in SG6 a.d., wrote a book on the degrees 
of faults. Concil, Loodic. a.d. 363, Can. 2 ap. Qiutian Caus. xsvi, Qu, 
TIL c 4 : The time of penance must be awarded according to the quality 
of the crime, becnuse of God's mercy and goodnew. Apost, Const, ii. 48 : 
Dietinguigh all the several sorts of excesses with much prudence, the great 
from the little. Treat a wicked actionafteronomanner, and a wicked word 
after another, a bane intention still otherwise. Gratian Caus, xxjuil Qu. 
m. Dist. 1. c. 19; Either acts are punished as robbery and murder, or 
words OS slanders, or writingB aa libels, or inl«ntion8 as couBpiraciea. 
Egbert's Poenit. in Haddan and Stubba rii. 41fi divides all excesses into 
(1) capitalia, (2) miiioTa, (3) minute. Lynd, 347 distinguishes greater 
Crimea, which may be the subject of solemn discipline, and intermediate 
crimes, which call for public discipline, and 93, 174, 248, 250, 297, eolla 
tliem criminOy peecala, delieta. 

(ft), innocent ap. Gratian Cans, xixii. Qu. v, c. 23. 

(6). Iren. iv. 16, 5 : We shall -ive account to God not of deeds only as 
■laTes, but of words and thoughts, as those who have received the power of 
liberty. 1 Pet, n. 18 ; Sya. Eom. a.d. 602, ap. Gratiani. Dist. xcv. c 1 ; 
Const. 26 Langton, a.d. 1222. See above, note 1. 

(7). Tertullian de Poenit. c. 3 : Human incapacity (merfibmfnj) judges 
only sins of deed, beeanse it ia not equal to pierce the lurking-places of 
the will. Augustin ap. Gratian 1 DisL Lxxxr. c 1 ; Lynd. 93, 347 : Sin 
doee not merit [outward] accusation and punishment, except it proceeds to 
external action. 



fc 



Excesses. 



41 



dmrch in different degrees : (1) Upon tliose who have been 
admitted to the Church in nnconecious infancy (') or by force (*) 
the obligation is held to rest most lightly, as being a simple vow, 
and from them the minimum only is expected, unless they 
would forfeit altogether their claim to receive the life of Christ 
through the sacraments. (2) Upon those who, by their own 
act and of deliberate choice, have become members of the 
Chorch, the obligation rests aa a solemn vow, and requires to be 
fulfilled more strictly, without the same allowances being made 
as for the former class. This is the position held in ancient 
times by all converts, in modem times by the clergy. (3) Those 
who to the baptismal vow have added the vow to live the life 
of perfection (^''), reproducing the communistic life of the 
Chnrch of Jerusalem before the dispersion, and cultivating the 
martyr spirit in will if not in act (^^), are held to the strictest 
fulfilment of it, as being honoured among their fellows for 
having volnntarily adopted the highest kind of life {}% Such 

(8). Innocent m. in Decret. Lib. in. Tit XLin. c. 3. 

(9). Condi. Tolet. rv. a.d. 633, Can. 28 ap. Oratian i. Dist. ilv. e. 6 : 
Jewa must not b« saved against their will, but voluntarily, that the form 
of justice niay he perfect, For as man obeyed the serpent hy tlie free 
choice ot his own will, so by the conversion of his own mind at the call o; 
God^ grace each one is saved by believing. . . . But it behoves such oi 
have been compelled to embrace Christianity, because they have been 
■aocisted with the divine socranieuts, ... to retain tihe faith Ihey have 
been compelled to hold, that the uamc uf God be not blaaphemed, and that 
tlie faith he not held cheap or vile. 

(10). Matt, V. 46 : Be ye perfect, even aa your Father which is in heaven 
a perfect, xix. 31 : If thou wilt be perfect, go sell all that tliou httat. 

(11}. Basil Horn, in XL. Martyr, speaks of "those who are deairooa of 
being martyrs in will if not in acL" 

(IS). In Acta V. 4, St. Peter, addressing Ananias, says, Otixi itivof <ro\ Ifitvt, 
ml wpaBif t'v rg a-ij i^omria vtr^px; showing that there was no necessity, 
tttsa at Jerusalem, to join the communistic society. Urban ii. a.d. 1096, 
ajL Gntian Cans. iii. Qu. ii. c 2 : There are two laws, one private, the 
other public (in the sense of applying to all]. The public law is that 
which is laid down by the holy iathera in their writings, and is tie canon 
law inlrodiirt-d because of tranai-ressions. . . . The prirate law is that 
which is written in the heart by the action of the Holy Spirit . . . 
any one who has a cure of souls in a church under a bishop, and lives 
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were the hermits and ascetics in early times, and all who now 
embrace the monastic or religious life. Of these three classes 
the two last constitute the estate known as the ^rUuality ('*) 
or ecclesiastical persons Q*), and are aione qualified to legislate 
upoQ disciplinary matters. The anointed sovereign ia deemed, 
by- virtue of the unction, to belong to this estate ; and since he 
also, as head of the state, belongs to the temporal estate, he is 
usually described as a mixed person (persojia mixta). 

3. In accordance with this difference of obligation there is a 
difference of criminality or sinfulness in different persons in 
regard to excesses ("). The same excess is a greater sin in one 
person than another — in one of the clergy, for instance, than 
in a layman, in a monk than in one Hving in the world ("), just 
as the same drag ia death to one person and hardly injurious 
to another ("). .Some excesses are in themselves gre-ater, such 
as simony and heresy (^^). Some are relatively greater, becaose 

after the fashion ot the world, under the Holy Spirit's influence is led 
to seek salvatioa in some monastery or \mder a caaouicAl rule, because he 
iB^led by private law, there is no reason why he should b« restrained by 
the puhlic law. 

(13). Thus 24 Hen. viii, c. 12 ; This realm is an empire , , . governed 
by one supreme head and king . . . unto whom a bodj- politick compact 
of all sorts and degrees of people, divided in terms and by names of 
spirituality and temporality ben boimden and owen to here nest to God 
a natural and humble obedience. 

(U), See DtUiei of Order, § 54. 

(16). Oration Cans. xixn. Qu. n. c 11 : AylifTe 450 ; One sin ia greater 
than another in several re^[>ectfi, as (1) in respect of a. lapse or fall from 
a greater good ; (S) in respect of the measiu^ and btilk of the punishment 
assigned to it ; (3) in respect of the example which it gives to others ; (4) 
in respect of its condition, place, time, and person ; (6) in res[>ect of the 
ttupitude and gravity thereof ; and (6) in respect of the repetition of it. 

(16). Boedae Poenit. in Haddan and Stubbs iti. 327 ; Egbert's PoeniL 
Ibid. 417 : All must not therefore be weighed in the satiie balance, though 
they be guilty of the same wrong, but a distinction must be made between 
the rich and the poor, the free and the slave, the infant, boy, youth, young 
or old man, the infirm or ignorant, la)-men, clerks, monks, bishops, 
prieata, deacons. . . . See Penance, § 4. 

(17). Augustin ap. Oratiaa Cans. xxm. Qu. it. c. 22 ; Lynd. 266. 

(18). Oration Cans. I. Qu. vii. c 27 ; Augustin Ibid. Caua. xxiL Qu. ii. c 8. 
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of the horror and diegnet they create Q-'), Buch as murder (^), 
and sine ogainEt nature (^). Some are greater because they 
are evidence of innate corruption (^), and others becanBe of 
their effect upon society, snch as adultery (^). 

4. By the baptismal vow al! Christians are pledged to three 
things (**) : (1 ) to dissociate themaelveB from the devil and the in- 
dulgence of the lower animal nature, which brought death into the 
world ; (2) to associate themselves with their fellow -Christian a 
in the sacrament of unity (^) to be the light of the world by 
doing good to all and not invading the rights of any ; (3) to 
consecrate themselves as a royal priesthood to a life of com- 
mnnion with God. All the various excesses which discipline 
is intended to restain will be found to be violations of one or 
other of these obligations, and may be fitly grouped under the 
three heads of adultery, murder, and idolatry (^). 

6. Under the head of idolatry may be grouped all crimes 
which are defections from the allegiance due to God and inter- 
rnpt communion with Him, of which idolatry, or spiritual 
fornication, is the type(*^). Such are apostasy, blasphemy, 

(19). Oration I. Di^t. 1. c 4 ; Cans, xxxiu. Qu. ii. c 8. 
(20). Gratian Caus. xxsiu. Qu. IL c 8 ; CooBt. 7 Peckham, A.D. 1S81, 
nqntrea such to be viaited with solemn discipline. Lynd. 339. 
(31). Oratian Caua. xsxiL <ju. VIL c II and 13. 
(22). lind. Cans. I. Qu. i. c. 21. 
(23). Lynd. 316. 
(24). See Baptigm, g 29. 
(25). Cyprian de Unit. EccL c 6. 

(26). Titus n. 12 : r«l [1] aoi^pirm «ai [2] a.nalut Ka.1 [3] tivtpSn 

fifu/ur. Pncian of Barcelona Paraenesis ad Poenit. e. 4 ; There are three 
mort*l ains — idolatry, murder, adultery. Const. 4 Thoral))', a.d. 1363, 
enomerales thirty-six greater crimes which it reserves to tlie archbishop, 
of which nine arc crimes against God, nine crimes against fellow-men, 
four crimes against the body of Christ, and fourteen are ecdeaia- 
■tical crimes. It adda, as a thirty -seventh, any notorious crime which 
sliocka ft whole neighbourhood. Aylifie 236, divides them into (1) 
inpittai, or act^ contrary to piety to God ; (3) faeinora, acts contrary to 
jtutice to neigbbaurs ; and (3) flugitia, acts contrary to soliriety towards 
oniKtvei. 
(XI). t Chron. xxi. II ; Pa. Lssm. 27 ; Tertullian de Idol. c. 1 ; Clem. 
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here y, schism, simony, and sacrilege. Under the head i 
murder may be placed all crimes which are invasions of other 
men's rights and violations of natural justice, of which mnrder 
is a type. Snch are homicide and the cognate crimes of strife 
and conspiracy, robbery and theft, arson, deceit, and usury. 
Under the head of adultery may be grouped all crimes wliioh 
are indulgences of the lower animal nature, and dishonour- 
ing to the body redeemed by Christ (^), of which adultery ia 
the type (™). Such are adnltery, rape, incest, and unnatural 
crime, 

6. In each of these classes the excesses which fall short of 
the enormity of a greater crime, but nevertheless obscure the 
Church's light in the world by causing scandal and offence, may 
be termed intermediate, and require discipline, but in a lower 
degree. Snch are simple incontinency{^), stealing (^^),judi(nal 
calumniation (*^), falsehood (**), excess in eating (^) or drink- 
Strom, vn. 14 : Hu who condncts himself heatheniahly in the Church, 
comiuits fornicBtion in reference to the Church. Augiwtin ap. Oratian 
Caus. xxTin. Qu. 1. c. B : Iilolatry and eveiy hurtful Biiperatition ia for- 
nication. Apoat. Const. II. 23 : Tliere ia no sin more grievous than 
idolatry. laidor. Ibid. Caiis. sxsn. Qu. vii. c 15 j Lynd. 334. 

(2S). 1 Cor. VI. 15 ; Hieronym, ap, Gratian Caua. xsxii. Qo. rv. 
cl2. 

(29), Auguatin lUA. c. 11, says that all adultery ia fornication, but all 
fornication (for instance that of the unmarried) is not adultery. Yet the 
term adultery is used generically to ezprees all illicit concubinage and 
unlawful use of tlie organs of procreation. 

(30). Gratian Cius, issvt. Qu. i. and n. ; Caiia. xsitr. Qu. iv. c 4 j 
Theodori Poenit I. IL 1 in Haddan and Stubbs iil 178, prescribea one 
year's penance for fornication, four tor adultery. Const. 16 Edmund, 
A.O. 1236 ; Const, 7 Peckham, a.D. 1281 ; Const 10 Stratford, a,D. 1342 ; 
1 Hen. vn. c. 4, and 32 Hen, vnt. c 10, give to ordinaries power to punish 
olerka for incontinency. See TFifaon v. Hancock, No. 66 j DargamU v. 
Lanitdon, No. 67 j Harrit v. Tintfey, No. 102 ; IVatiott v. Thorpe, No. 184 ; 
Burgoync v. Fret, No. 187 in Rothery'a Report. 

(31). Sec below, §24. 

(32). Gratian Cans. n. Qu. in. c. 8. 

(33), See below, § 25. 

(34). Gregory ap. Gratian rtL Dist. v. c. 22 : Vitium gulae n 
qninque modis. Const, 9 Peckham, a-D. 1281 ; Lynd. 63. 
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ing (**). Those which nre excesses of thought only do uotBome 
within the range of public discipline {^). 



Crimes against God. 

7. Of all crimes the gi'eatest are those which are defections 
from the allegiance due to God, and intermptiona of that com- 
manion with Him to re-establish which Christ came into the 
world. They are of two kinds : (1) those which are open and 
avowed defections from the allegiance to God, such as apostasy 
and blasphemy ; and (2) those which are nnavowed, but none 
the lees real defections from that allegiance, resulting from 
self-will, such as heresy, schism, simony, and sacrilege. 

8. Open and avowed defection from the allegiance dne to 
God, when it is complete and entire, is termed apostasy ("), 
and of it there are three kinds: (1) the abandonment of the 
faith by one who has been baptized, in order to embrace 
heathenism or Jadaism (^), or the abandonment of the faith 

(36). Hieronym. ap. Gratlan Caus. xv. Qu. 1. c 7 ; Concil. Andegav. 
A.D. 463, Can. 3 : Ut a violentin et cnmine perpolationia ahstineatur. 
ConciL VeneL a.d. 465, Cirn. 13 ; Theodori Poenit. i. 1 in Haddan and 
SmUw, iiL 177 ; Baedae Poenit, Ibid. 331 ; Bonituce, a.d. 746, Ihid. 38B ; 
Tbia u the special vice of pugans and of our nation. Neither Franks, 
Gsolo, Lombards, Romans, or Greeks give way to drimkunnetsa. ConciL 
.Agatb. A.D. 506, ap. Grati4n L Dist. xxxv. c. 9, orders a dnmken priest to 
be suspended for thir^ daya. ConciL Clovesho a.d. 717, Cun. 21 ; Const; 
€ Bdniond, a.D. 1S36 ; Const S Lacgham, a.d. 1367 ; Lj-nd. 119. 

(36). See above, note 7. 

(87), Cyprian de Laps. o. 7, calls it dissolving the alliance to Christ 
(•ocnrmfntuffi Chruti). 

(38). Cyprian de Laps, c 8 ; Could a servant of God renounce Chriet 
when lie had already renounced the devil and the world 1 There were 
tbrM kinds of this apostaey : (1) Some wholly abjured Christianity and 
I«lApeed into Judaism, tike Aquilo, who, being excommunicated because 
«1 his study of astrology, joined the Jews and published a new version of 
the Bible. Epiphanius de Pond, et Uens. 15, Tom. ii. ; Devoli, Lib. iv. 
Tit m. g S. (2) Others combined circumcision and Jewish rites with 
Christianity, such as the Ooelicolae, Gerintliiaus, Ebionites, Nasarenes, and 
Eloesaites. GaL v. 4 calls such persons " fallen ircaa grace." (3) Othen 
followed Jewish obeervancea in lesser matters. Devoti L c § 3. ConciL 
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without embracing any religiou at all (*") ; (2) the abandi 
by clergy of ,the clerical life ; and (3) the abandonment by 
regulars of the religious life, ChriBtians forsaking their alle- 
giance to Christ under stress of persecution were anciently 
cailed the lapsed, but there were several degrees recognised in 
their crime. Those who voluntarily burnt incense before idols 
were termed the thurificati ; those who took part in'^ heathen 
sacrifices the sacrijkali{*°); those who purchased exemption 
from the penalty of being a Christian by promising to take 
part in the sacrifice, or by getting a friend to take part in their 
place, or by paying for a certificate (libelli) of having taken part, 
the libellatici {*^). 

9. By ancient custom apostates actually guilty of idolatry 
were not only excommunicated, but, if they had done eo spon- 
taneously, remained excommnnicate for life (*-). In some parts 
of the Church they were not even allowed the viaticum, at the 
hour of death (**). Regulars who apostatised by forsaking the 
vow of religion were excluded from communion (**), and were 

IaL it. A-D. 1315, Can. 70 ia Decret Lib. v. Tit. ix. e. 4, ubdetniu tb^ 
mingling of CbriatUaitj with heathenism. 

(39). OoQcil. Tolet. iv, A.n, 633, Can, 63 ap. Qratian Caue. n. Qu. vii. 
c. S4: He cannot be true to men who is false to God. Lynd, 300; 
Ayliffe 85. 

(40). Cyprian Ep, 14 ad Cler. Rom., 3, and Ep. 51 ad Antonian, 14; 
AnguBtin ap. Oratian Cans. xi. Qu. iii. c. 86. 

(41). Cyprian Ep. ad Antonian 51, 14 ; de Lapa, 27, 

(42), Cyprian Ep. 61, 13 : If any such are seized with sickness, help is 
given to Ihem in danger. 

(43). Conci]. Elib. i.D. 305, Can. 1 ; Concil. ArelaL A.D. 314, Can. 2S : 
ApostaUfi who never come to Church or ask for penaa<:e, and afterwards, 
when taken ill, seek communion, should not be allowed it, except they 
recover and have done proper penance. Concil. Nic A.D. 325, Can. 13, 
requires the viaticum to ba given to all who desire it at the hour of death. 
Const. 16 Edmund, A.n. 1233 : At the hour of death abaoltition ia to be 
denied to none. 

(44). Concil, Ghalcedrjn, a.d. 451, Can. 7 ap, Gratian Cans. xx. Qu. irt. 
c 3 : ConciL Turon. a.d. 480, Can. 8 ; Leo i.D. 408, Ibid. c. 1 ; ConciL 
Tolet. VL A.D. 638, Can. 6, Ibid. a. 2 ; Egbert's Eicerpt. 6S ; Cnut'a Law 4, 
A.D. 1018 ; We command that apostatea and outlaws be gone off the land. 
ConciL Winton. a-d, 1071, Can. 12 : That monks who have thrown off 



Excesses. 



47 



ordered to be imprisoned for life (*^. Clergy who aposta- 
tised by abandoning their order were declared excomnmnicata 
ipso facto (**), were accounted infamoos (*'), and forbidden any 
future exercise of their catUng («). 

10. Blasphemy is open and avowed defection from the faith 
which is confined to words only. It includes (1) profane swearing, 
or taking God's name in vain (*") ; (2) cursing, or direct maledic- 
tion of God and Christ ; and (3) taking rash and improper vows 
which cannot he kept C"). Of all blasphemies that against the 
Holy Ghost ia the worst, aa being the cnpardonabte sin ("), 



tbeir habit be deemed eicommiinicAle. Honorius tti. in Decret. Lib. iil 
Tit XXXL c. 23 and 9 ; Const, 18 PeckUam, A.c. ISSl ; Boniface viii. in 
SmcL Lib. in. Tit. xxiv. c. 2. 

(45), HonoriuH ni. in Decret- Lib. m. Tit. SXXi. c. 5, 

(46). ConciL Chalcedon. Can. 7, 1. c, ; ConciL Turoc. a.d. 460, Can, 6 ; 
Egbert's Excerpt 60 ; Concil. Weatmiaster, a.d. 1 102, Can. 11 ; Alexander 
in. in Decret Lib. v. Tit. ix. c 1 : Clerka who, giving up Cbe clerical 
order and luibit, live like laymen, ore in apostasy. Clem. Lib. tv. Se« 
Order, § 40. 

(47). Gratian Caus. m. Qn. it. c. 2 : All who Bpontaneoiisly transgress 
their own rules are called apostates, and no apostate can I>e received in 



(48). Honoriiw ni. in Decret Lib. v. Tit ix. o, 6. See Order, % 40. 

(49). Exod. XI. 7; Matt xxni. 16-22; 1 Tim. r. 20; Jameaii. 7; Rev. 
xm. 6 ; Uratian Cans. xsii. Qii, 1. c 10, calls it blasphemy to swear by 
the head or hair of God. TertuUian de IdoL c. 11 : Of false swearing I 
axa Btlent, since even swearing ia not lawful ; c. 23 : Christ prescribes that 
there ia to be no swearing. 

(60). Cyprian de Laps, c 6 ; They swear not only rashly, but falsely. 
Bieronym. ap. Oratiaa Caus. xxii. Qu. n. c. 2 : Every oath requires three 
things — truth, judgment, justice. If these are wanting it is not an oath, 
bnl perjury, Itidor. Ibid. Qu. rv. c. 19 : In three cases oaths which have 
h«en taken must be broken : (1) if it is an oatb to do wrong ; (3) if it is a 
nah oalli ; (3) if itia an oath taken by those in the |>ower of another 
which ihe latter disavow. Concil. Herd. a.d. B23, Can. 7, directs one who 
has Rwom eternal feud to come quickly to charity, and to be excommuni- 
csled for n year. 

(Al). Matt. sn. 31, 32 ; Mark ill. 28, 29 ; Cyprian Ep. 9, 3, considers it 
the rin of apostasy. Athanaains deems it to be the sin of denying that 
Christ ia Gwl. Ambros. Je Spiritu 1. c. 3, and Epiphanius User. 75, con- 
aider it the crime of denying the work of the Spirit, or, as we might toy. 
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Cnrsing God (*^) or Christ (^) is a form of apostasy for which 

the same coarse of discipline is prescribed as for idolatry ("). 
Rash and improper vows are ordered not to be kept, but 
penance to be done for breaking them (^). 

H. Among unavowed defections from the faith the first 
place is occupied by heresy in a general sense, or the crime of 
self-will ('"), which hag been likened to a plunge into the stormy 
ocean in reUgious matters ("), It includes (1) doctrinal self- 
will, technically called heresy and forbidden association with 
heretics ; (2) sacramental self-will or schism ; and (3) that par- 
ticular form of covetous self-will known as simony, which for 
the sake of gain treats sacred things as unsacred. Doctrinal 
self-will, or heresy properly so called, consists in choosing for 
oneself what to believe in regard to the faith once for all 
delivered to the saints, wilfully departing from what has been 
settled by competent synodal authority (^J, or even nuneces- 

attributing the work of the Holy Qhoat to Satanic ngeaey, Chrysoetom 
Horn. 41 in Matli. ; Pseudo-Damaaua ap. Gratian Caua. iiv. Qn. 1. c 6. 

(62). Job IL 9. 

(03). Pliny EpieL s. 96, reUt«e that the apoatata Christiana venerated 
the emperor's image and cursed Christ (Christo raalediierimt). Euseb. it. 
Ifl ; The governor aaid to Polycarp : Swear, and I will dismisa you ; curse 
Christ. Polycarp replied : Eighty and sii yeara have 1 eerved Him, and 
He never did me wrong. How can I now blaspheme my King that has 

(54). Gregory ix, in DecreL Lib. v. Tit. ssvi. c, 2 

(65). Ambros. ap. Gratian Caua. ikil Qu. rv. c 8 and 12 ; Concil. 11^^ 
A.D, 046, Ihid. c. 1 1, orders one year's penance. Baeda IMd. c 6 ; Syn. vn. 
A.D. 787, Ihid. c. 18 : A mendacious oath must be dissolved. See Diiei- 
plim aenaaUu, notes 172 and 177. 

(56). Cyprian de Unit. EccL c. 19 : [Schism] is a worse crime than that 
into which the lapsed have fallen, who nevertheless standing as penitents 
beseech God with full satisfaction. In their case the Church is sought after 
and entreated, in schism the Church is resisted. Here it is possible thai 
there may have been necessity ; then the will is engaged in the wicked- 
ness. Concil. Laodic. a.d. 363, Can. 32 ap. Uratian Cans, l Qu. i. c. 66 ; 
Hieronym. Ihiii. o. 60 ; Innocent iWJ. c 73 ; Leo Ibid, c 69 ; Concil. Brae. 
II. A.D. 672, Can. 70, Ibid, c 6a 

(57). Hippolyt. Haer. Vii. 1. 

(68). 1 Tim. VI. 2, 3, calls it .Vfpo3.8ao-«(A;a, which Ajliffe 268 rendet« 
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sarily throwing donbts upon it(^). This is called lying in 
doctrine (•*), and may be condemned after death {'^) ; but 
holding wrong views through ignorance or traditionally is 
not formal heresy (*^). Forbidden association with heretics 
includes (1) aiding, abetting, or associating with those known 
to be wilful heretics (^) ; (2) ecclesiastical tolerance (**}, or 
communicating with heretics, on the ground that definite- 
ness in doctrine is of no importance C^) ; and (3) reading 

"peninAcioua leaching of false doctrine." 2 Pet. ii. 1 ; Jiide 5; Cyprian 
Ep. 71 (Oii. 72), S, fiays of heresy. : What stain can be mora odious than to 
have stood in opposition to Christt Hieronym, ap. Gratian Cans. xxir. 
Qn. lit. c 27 : Heresy is the Orcek for choice, because a heretic chooses a 
discipline which he thinks best for himself. Whoever, therefore, inter- 
prets Scripture otherwise than the mind of the Holy Spiiit, by whom it 
waa written, requires, although he doea not depart from the Church, is 
nevertheless a heretic, because he chooses what is worse. As Devoti Lib. 
IV, Tit. IV. § 2 observes : The faith is the faith of the whole Church, not 
of aoectiononly. Christ promised that He would be with HisChiircli [not 
with a section] to the end of time, that it might be built on a rock, and its 
memben not toeeed about by every wind of doctrine (Eph. iv. 14). Const 
S Peckham, A.D. 1281 ; Gelasius lUd. Qn. t. c. 1 and 2. A list of eighty- 
eight bereiiis ia given tbid. Cans, sxiy. Qu. in. c. 39. 

(89). Decret Lib. v. Tit vii. c. I : Dubiua in fide iuBdelis est. 

(00). Augustin ap. Gratian Cans. sxii. Qti. ii. c. 6. 

(61). Syn. V. a.d. 553, lUd, Caus. sxtv. Qu. ii. c 6. 

(63). Augnetin Ep. 162 : Those whocling to their opinion, although false 
and perverted, not from obstinate animosity . . , and seek after truth 
with cautious care, ready to embrace it when they have found it, can by 
no means be accounted among heretics. 

(63). Ignat ad Smym. c. 4 : From these beasts in the shape of men 
yon must turn away ; c 7 ; Keep aloof from such heretics. Polycarp ad 
riiiL 6 ; Keeping ourselveB from false brethren. Ambros. ap. Gratian 
Cana xxiv. Qu. 1. c 26 ; Pelagius JbiJ. c 34 ; Baeda Ibid. c. 24 ; Augus- 
tiii Vtid. Caus. xim. Qn. it. c. 6 : To associate with evil-doera is to do 
evil with them or lo help them in evil-doing. ConBt.4ThorBby, a.d. 13S3. 

(64). This roust not be confounded with civil tolerance. Devoti Lib. 
rr. Tit Tt g 4. Julius ap. Gratian Cans. xxiv. Qu. 1. c. 41 prescribes a 
jeM^ penance. Gregory Ibid. 43. 

(W). This was the heresy of Apelles, according to Euseb. v. 13 : He also 

■aid that one ought not to examine doctrine, but that each one shonld 

ooattnae u he believed ; for those who trustod in Him that was crucified 

wOTld be saved if they were only found engaged in good works. Devoti 

TOL. n. D 
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booka coDdemned as contrary to the faith withoat 
can Be ("*). 

12. Schism is self-will in regard to the sacraments, and con- 
sists in violating the sacrament of unity (*'), either by Betting 
np altar against altar or by withdrawing from communion for 
no adequate cause (**). If persisted in, it becomes heresy, 
because it ij^Tiores the Church's note of unity, and it generally 
ends by inventing some new teaching to justify the separa- 
lioi](*'). The setting up of altar against altar or the withdrawal 



Lib. IV. Tit. VI. g 1. On the other hand, 2 John v. 10 ; Titus m. 10 ; 
Eom. svi. 17. Eusel). iv. 14 relatcB how St. John fled out of the bath to 
avoid Cerinthus. Apost. Can. 45 : Let a hishop, presbyter, or desL'on who 
only prays with heretics be suspended, but if he permit him to perform 
any part of the office of a clergyman, let him be deprived. 

(66). Hentheas biiml tlie books of tlieir opponenla. Acta iix. IS relatea 
that many brought their books and buint them. Apost. Can. 00 : If any 
one reads the spurious books of the ungodly, let him be deprived. Socrates 
1. 9 relates that the Council of Nicaea condemned Arius' book called 
Thalia ; and i. 36 that Slorcellus promised to bum his book, and was 
deposed for not doing ho. Hieronym. ap. Gratiaa i. Dist xsxvii. c. 6 ; 
Stat. Eccl. Ant. Ibid, c 1 1 Let not a bishop read the books of the heathen j 
ihoae of the heretics he may in ease of necessity, Eabanus Ifnd. c 7. 
liooka have been condemned in thi'ee ways: (1) by condemning certain 
propositions as false without regard to their author ; (2) by condemning 
the propositions made by a certain author as false ; and (3) by condemn- 
ing the propositions contained in a certain book. The itret and lost 
involve questions of fact, and do not necessarily condemn the author, 
(I) because he may not have made them, (2) because they may not be 
contuiued in his book. Gregory in DuureL Lib, v. Tit, vii. c. 4 : Since 
Coelestiuus and FeUgius were condemned in the synod of Epiiesus, bow 
con tlioee propositions be received whose authors have been condemned f 
Devoti Lib. iv. Tit vii. § 6. 

(67). Cyprian Ep. 41 (Oxt. 45), 14 ; Ep. 76 (Oif. 69), 6 ; de UniL EccL 
«, 7 and 23. 

(68). Devoti Lib. rv. Tit v. § 2. 

(69). Eieronym. in cap. 3 Ep. in Titum. ap. Gratian Cans. zxiv. Qu. iil 
«. 8G : Between heresy and schism there is this difference, that heresy 
involves perverse teaching, whereas sctiism also causes separation from the 
Church, because of some episcopal dispute. But this must l)e understood 
at the beginning. Cor no schism goes on for long without inventing 
heresy to justify its separation from the Church. 
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of one part of the Church from comraunion with the univer- 
sal ChorcU is termed ex/enial schism C") ; the refusal of an 
iudividaal to hold communion with his own proper bishop op 
inccmbent internal schism ("). 

13. Heretics and those who creat* schisms in the Church are 
directed to be excommunicated if they do not repent after a 
6rst and second admonition C) ; and if tbey die excommu- 
nicate, to be deprived of Chrietian burial ("), Those who 
withdraw from the communion of their bishop ("), unless the 
bishop's heresy, apostasy, or schism was the cause ('^), and 

(70). Cyprian ap. Gratian Cans, xsiv. Qu. 1. c. 19. ApoaL Can. 32 : If 
any presbyter despiseH his own biehop, and aasemblea aeiwifately, and fixes 
another altar when he has nothing to condemn in his biahop, either aa U> 
piety or rigbteouaness, let him be deprived . . . and kt the htity be bub- 
peniled- ConciL Carthag. ii. A.D. 390, Can. 6, anathematiscB a priest who 
»eU up another Eucharist apart from hit bishop. 

(71). Concil. Afric Can. 99 ap. Oratian Caus. VI. Qu. II. c. 3 ; Ifabishop 
dcdarea te has scruples of conscience in communicating with any one, so 
loDg as the bishop refuses U) communicate with him, so long let other 
Inihopa refuse to communicate with that bishop, that a bishop may lake 
C4r« not to bring a charge against any one which he cannot establish by 
proof. Hincmar, 4.D. 666, Ibid. Caus. xxiv. Qu. iii. c. 6 : Let no bishop 
or pricat excommunicate another before his cause has been proved. 

(TS). Tiina UL 10: A man that is an heretic after a first and second 
admonition avoid. Iren. Haer. i. 16, 3 ap. Oratian Cans. ssiv. Qu. ni. 
c. 13 ; We have learnt from apostolical authority that the spirits of those 
who err and cause others Co err, should be delivered to Satan, that Uioy may 
leun not to blaspheme, ConciL Lat in. A.D. 1179, Can, 27, in DecreL 
LiU V. Tit. viL c 8, orders heretics, their defenders, and harbourera, to be 
anathamatised, and " we forbid under pain of anathema Chat any one pre- 
amme to receive them into his bouse or to have any dealings with them ;" 
and if he should die in heresy forbids the oblation being made for him or 
bii receiving Christian burial. Lucius ui. Ibid, c 9 ; ConciL Let. iv. 
A-D. 121&, Can. 3,lbi<L c 13; Lynd. 290, S93 ; CoubL Chlchele, A.D. 1416, 
ttaarea cognisance of heresy to the archbishop. 

(73). ConciL Lat, lii. a.d. 1179, Can. 27, !. c ; Alexander iv. in Sext. 
lib. V. Tit U. c 2. 

(74). Apwt. Can. 33. 

(75). Cyprian Ep. 67, 3 : A people obedient to the Lord's precepts an<l 
fearing God ought to separate themselves from a sinful prebte. Sya vii. 
jui>."«7, ap. G«lian Caus. i. Qu. vn. c. 15. 
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bishops who refuse to comnmnicate with their clergy or bdIk' 
jects for DO proved cause (™), and those who persist in associat- 
ing with heretics ('^), are directed to be excommunicated also, 

14. Severer penalties were atone time prescribed for obstinate 
heretics, and the temporal power was appealed to to put these 
penalties in force ('^). Their property was ordered to be con- 
fiscated ('^ ; advocates were forbidden to defend them when 
accused (*') ; if clergy, they were ordered to be degraded (*') 
and handed over to the secular arm (^^) ; those who relapsed to 
be imprisoned for life (^), and to be thankful to be admitted to 
communion and penance (**), On the other hand, those who 
Bpontaneously renounce their heresy are directed to be received 
to communion (^) ; and such aa have been baptized and brought 
np in heresy to be reconciled with the imposition of hands (**), 
or by anointing with chrism if they have not been anointed 
before ("). 

(78). ConciL Afric. ap. Grolian Caus. vi. Qu. u. c. 3, quoted above, 
note 71. 

(77). Coacil. Lat, in, a.D, 1179, L c Euaeb. vi. 2 relates that Origen 
would never associate in prayer willi tlie heretic Paul, observing even 
when a boy that rule of the Church. Devoti Lib. iv. Tit, vi. 

(78). 25 Hen. vni. c. 14 ; 1 Eliz. c. 1, sec. 30 ; Lynd. 284. 

(79). Innocent HI. A.D. 1199, in Decret Lib. v. TiL VII, c 10 ; BonifaOB 
Tm. in Sezt. Lib. v. Tit. ii. c 19 makes the confiscation ipiojure. 

(80). Innocent Ibid. c. 11. 

(81). Gregory is. Ibid. c. 15. 

(82). Pelagius ap. Gratian Gaua. ssni. Qu. v. c. 43 : Tliose who cause 
rents in'Holy Church ahould be restrained not only by exile, but also by 
proscription of goods and durance vile at the hands of public authoritieB. 
Paschal Ihid. Caua. i. Qa vii. c 27 : Heretics, it they do not repent when 
admonished, should be suppressed by external powers. Gregory ix. is 
Decret Lib. v. Tit vn. c. 15 ; Boniface vin. in Sert. Lib, v. Tit. ii. c. 18, 
forbids secular authoritieB to oppose ini^uisitors, and calls on theni to assist 

(83). Oelaaius ap, Gralian Cans. xziv. Qu. I. c. 1 ; Gregory ix. 1, c. 
(84). Alexander iv. in Sext. Lib. v. Tit. ii, o. 4. 
(86). Concil. Aurel iv. a.d. 641, Can. 8. 

(86). Leo A.D. 458, ap. Gratian. in. DisL iv, c 38 j Gregory Ihid. c, 44. 
(87). Coneil. Constant, a.d. 382, Can. 7 ; Gregory L c See Baptim, 
notes 136, 137. 
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15, In the thirteenth century the practice was introJuced iu 
the Wert of appointing delegates to search out and bring to 
trial those suspected of heresy (^). These delegates soon be- 
came permanent officials, under the title of the Holy Office or 
Inquisition (^), and were invested with full powers to try and 
punish heresy, without reference to a council or the bishop (*"). 
They were generally chosen from the DominicanB or Fran- 
dscaoB, and having to do with the most important of all 
subjects, they were placed under a congregation of cardinals 
at Rome, presided over by the popeC'). The procedure of 
their tribunals was summary and secret (^), which afforded 
great opportunity for abuses ('^), and led to many charges 
being made against them ; and to them was aiso entrusted 
the delicate task of dealing with priests charged with having 
abused their position iu the confessional (**}. 

(88). Concil. Verona a.d. 1185, in Decret. Lib, v. Tit. vn, t, a, orders 
bishop*, not only themselves but by their cutnmissariea, to make in- 
quiriea into cases of heresy. Innocent lU. in 1198 despatched Rainer and 
Ouido into the province vl Natboune as delegates for tlii« ptirposV' Deruti 
Lib. rv. 'I'iL VIII. g 3. This was an innovation. See Ordi-naria. 

(89). Il is generally slated tliat the Cistercian monke, Amald, Peter of 
Costronovo, and Rodolph, were the tirst permanent ottii'ials appointed by 
Innocent ill. in 1204 (Annat. Cisterc iii. 4S0), but the title of Iiiquisitora 
was first given to the D»minican oflicials appointed by Grt^gory IX., A.D. 
1831 (Ecliardi Script Ord. Praed. i. 661. It is also clear that the Domi- 
nican, John of Marburg, was appointed nibstantially an inquisitor in 1S2T 
by Gr^ry is. (Bullar. Ord. Pnied. I. 20, Const ~\ and, in the same year 
abo, John of Salerno (AnnaL Ord. Praed. £03, note). 

(90). ConciL Lat. iv. Can. 3, a n. 1215, in Decret Lib. v. Tit vii, c 13, 
^ves cognisance of heresy to archbishops and bishops. Const Courtney, 
A.n. 1391, and Const. 1 Arundel, a.d. 1408 ; Boniface Vtll. in Sext. Lib. v. 
Tit II. c IT, committed it equally to inquisitors, authorising Uiein to act 
eillier Kparately or in conjunction with the bishops. Concil. Vien. a.d, 
1811, in Clem. Lib. v. Tit ni. a I. 

(91). Urban iv. a.d. 1273, appointed the Cardinal of St Xicolua in careers 
Tnlliano chief inquisitor. Nicolaus m. appointed Cardinal Ursinius ; 
Clement iv. Cardinal William of Toulouse. Devoti Lib. iv. Tit nii. § 3. 

(92). Boniface via in Sext Lib. v. Tit ii. c 20. 

(93). ConciL Vien. a.d. 1311, in Clem. 1. c 

^}. Either by soliciting to evil, or inquiring the names of accomplices. 
Dtrvcti Uh. IT. Tit. viii. g 16. 
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IG. Simony ia a special form of covetouB Belf-wUi or heresy (*), - 
in which money or anything of value is demanded, given, or re- 
ceived, directly or indirectly (""), (1) for any spiritual gift, sach as 
absolution (*'), ordination C^), the consecration of a Chnrch (*•), 
the election ('*") or benediction (^'") of a bishop or abbot, the 
chrism Q"^), or the administration of a sacrament {^^) ; and 

(95). Gratiaa OaiiB. l Qu. L c 3, 11, 13, 20, 21, 28, 105, 117 ; ftnd Qu. 
VII. c 27. Auguatin JWrf. Csub. xxii. Qil ii. c 8, acoounta it the greatest 
of crimes. 

(96). Leo ap. Gratian Cau»<. i. Qti. 1. c. 1 : Grace, imless it ia given ond 
received freely, ia not grace. Simoniaca do not receive freely, therefore 
they do not receive grace, which is chiefly operative in ecclesiaalicat orders. 
Oelasius, A.n. 494, Ibid, c G : 1'he damoation of Simon involves the giver 
eqnally with the receiver. Contil. Brae. ii. a.o. 672, Can. 3 ; IhH. c. 22. 

(67). Alexander iti. in Decret. 1. c. c. 14, saye that it ia airaony for a 
priest to receive a reward from a puhlic sinner to paaa over the sin, or to 
reconcile one not truly penitent, or to refuse to reconcile one who ia peni- 
tent. VM. c 21. 

(98). Grepory np. Oratian Caus. i. Qn. ii. c. 4 : The hiahop may not sell 
the hand which ordaina (i^uaiii imponit). Baeda Ihvl. Qu. tit, c. 11 ; 
Alexander ir. i.n. 1068, IbiA. c. 9; Concil. Winton. A.D. 1071, Can. 2: 
That no one be ordained hy means of ainioniaca! hereay. Decret. Lib, 
Tit in. c. 1. 

(99). Concil. Brae ii. a.d, 672, Can, 6 ap. Gratian Caus. I, Qi 
and Qu. iv. c. 11; Concil. London A.D. 1126, Can. 3; Alexander 
in Decret. Lib. v. Tit, in. c. 10. 

(100). Gregory ap. Oratian Cans. I. Qu. vl c. 3; ConeiL Lat. m, 
1179, Can. 7 in Decret Lib, v. Tit in. c. 9. 

(101). Concil, London A.D. 1126, Can. 3; That at the eonaecrating 
bishopn, blessing of abbots . . . [nothing] be demanded. 

(102). Egbert'* Eicerpt 12 ; Elfric Can. 27, a.d. 957 ; Concil, London 
A.D. 1136, Can. 2 : We chai^ that no price be demanded for chriam, oil, 
baptism, visiting or anointing; the sick, for the communion of the Body of 
Chriat, or for burial. Concil. WcHtminster a.d, 1138, adds to the above, 
{lenance, eapousala of women, and makes excommunication the [lenalty. 
AleMnder rn. in Decret Lib. v. Tit iii. c. 8, 16, 21 j ConeiL London a.d. 
1175, Can. 7; Concil. Westminster a.d. 1200, Can. 8; Concil, Lat iv, 
A.D. 1215, Can. 66 in Decret I, c c, 42 ; Const 27 Langton, A.D, U22 : To 
demand anything for chriam or the holy oil we judge to be unreaaonabh-. 
See Tht SaeramenU, note 79. 

(103). ConcU. Elih. A.D. 305, Can. 46 ap. Gratian Cans, t Qu. 1, c. 104 ; 
GelasiuB, a.d. 494, llnJ. c. 99 : Let prieats aak no price from thoee about ta 



h.v. 

i 



M 



Excesses. 5 5 

(2) in a secondary sense for any spiritnat office i}"^), the pre- 
sentation ('"*) or institution ("**) to a benefice, any position of 
jurifldiction ("") or teaching in the Church ('*). or by render- 
ing temporal homage for spiritual things Q"^). It ia so called 
from Simon Magus, who offered money to the apostles that 
he might receive at their hands the spiritual gift of the Holy 
Ghost CW). 

17. There are nsually said to be three kinds of simony ('"}: 

Ik Inptiied or conlirmeiJ. Concil. Brae. n. a.d. GT2, Can. 4 and T, Ibid. 
102, 103 ; Concil. Tolet. xi. A.ri. CTS, Can. 8, aid. e. 101 ; Svn. Trull. i.D. 
692, Can- 23, Ibid, c 100 : Let no bishop, priest, or deacon who diapenses 
the Holy Communion oak any price from him who receives the benefiL 
^bert's Eicerpt. 40; Concil. Tribur. A.n. 695, Bid. c. 106; ConciL 
Cabitan. A.n. SI3, Can. 16, Und. c. 106 ; lanocent ut. in Decret. Lib. t. 
Tit. III. c. 29 ; Coast. 4 Otho, \.D. 1237, and Const. 2 Othobon, A.D. 
1268, furbid money payments for penance. Lynd. 74, 27R. 

(104). FoBchnl, Ibid. Qu. n. c. 7 : It any one says he doee not buy the 
con«ecmtion, butonly the profits which accrue after consecration, he eeems 
to talk nonEense. For since the bodily Church, bishop, or abbot is of no 
avail without his bodily belougings, and since the soul has no Tnortal exist- 
ence without the body, so be who buys one of these things without which 
the other does not enist leaves neither nnbought. Urban ii. Ibid, c 8 ; 
Alexander nL in Decret. Lib. v. Tit. IIL c. S. 

(ton). Syn. Rom. A.O. 1076, ap. Qratian Caua. I. Qu. ill. c. 3: Let a 
faisbop who sella prebends, archdeaconries, provostships, or other ecclesi- 
astical offices for money be suspended. Urban U. Ibid. c. 4 ; Conuil. West- 
minster A.n. 1127, Can. I ; We forbid churches, benefices, and dignities to 
be in any wise sold or bought Lj-nd. 109. 31 Eliz. c. 6 enforced the 
prohibition by adding temporal penalties. Hobart. 167 ; Stephen's Eccl. 
Stat 4JK). In this country-, simony is a common law as well as an ecclesi- 
a*tical crime. 

(lOfi). Innocent ni. to Archbishop of Canterbury, in Decret Lib. V. Tit. 
la c 36, and Concil. Lat iv. a.d. 1215, Can. 65, Ibiil c. 41. 

(107). Innocent in, 1. c c 38, applies thia to a vicar-generalship or any 
ecclesiastical administration. 

(108). Decret Lib. t. Tit v. c. 1, 2, and 3. 

(109). Aleian-ler lit in Decret. Lib. v. Tit IIL c. 17, but Const 12 Clar- 
oidon, A.D. 1164, requires homage in respect of the temporal barony. 

(110). Act8vin,18. 

(111). Nicolaus n. a.o, 1039, ap. Oraliau Cans. i. Qu. L c 107, dis- 
ttngnisbea (I) simony in which both parties are guilty ; (2) simony in 
which the person ordained, but not the ordalner, is guilty ; and (3) simony 
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(1) true, (2) convcntwnal, and (3) eoiijtdeiitial. In true Bimonjrl 
both he who gives and he who receives anything of value for a 
spiritual gift or office are equally guilty. So, too, are all who 
take part, directly or indirectly, as intermediaries. Conven- 
tional simony consists in a promise to give when no money 
passes, or in a giving and receiving by one of the parties only, 
to which the other is not privy, as when a gift is made by a 
friend ('^), or money or anything of value is given to one who 
will have influence with a bishop or patron ("*). Confidential 
simony consists in accepting a benefice to hold for the use of 
another, or under a secret promise to resign, or in resigning a 
benefice in consideration of money, a pension, or some other 
benefit ("*)■ Either true or conventional simony may be 
committed Q^) (1) by hand, or direct payment; (2) by laying 
another under an obligation Q"^), or indirect payment ; and (3) 
by making interest on behalf of an unworthy candidate, or 
corrupt payment (^^'), 

18, By ancient rule the penalty for obtaining orders by 
Bimonj is perpetual deposition ("^), and relegfltion to a raona- 

in which the ordainer, luit not the ordained, is guilty. The two latter are 
forma ot conventional simony. Urban ii. Ibid. Qii. v. c. 3, allows some 
consideration to be shown in the second case, and Nicolaus ii. Ibuf. L c, 
allows it generally iu the third ; but Innocent in. to the Prior of Canter- 
bury, in Decret. Lib. v. Tit in. c 35, forbids any one to receive orders from 
one wbom he believes to be a simoniac Devoti Lib. rv. Tit. tx. § 2. 

(113). Alexander HI. iu Decret. Lib. v. Tit. in. c. 33, advises a man to 
resign in such a ca.se. 

(113). Urban ii. ap. Qralian CauB. I. Qa. v, c. 3. 

(114), Alexander ill. to bishops of Eneterand Worcester, in Decret. Lib. 
I. Til. XXXV. c 4. 

(115). Gregory ap. Gratian Cans, l Qii. 1, c 114. 

(116). Alexander iiL to Archbishop ot York, in Decret, Lib. v. Tit in. 
tI2. 

(117). Gregory ap. Gratian Cans, l Qii. 1. c. 120; Paschal ii. Bvi. c. ISU j 
ConoiL ToleL x. A.D. 656 Iliid. i Dist Lixxix. c. 6, forbids a bishop to exer- 
cise favouritism. 

(118). Concil. Chalcflon, a.d. 651, Can. 2 ap. Gratian Caus. ] Qu. 1. c, 8 : 
If auf bishop shall ordain for money, and bring down to sale the grace 
which cannot b« sold, ... let him who ia convict«d of having attempted 
this forfeit his own degree, and let him who has been ordained benelil 
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stery for life (""). The penalties originally prescribed for 
obptoining orders by simony were afterwards extended to ob- 
tiuning ofiices by simony, but not without some relaxation o£ 
their severity ('**). An office or benefice obtained by true 
eimony ia held to be absolutely void ('"'), and if the siniony is 
known the guilty party ia bound to avoid it('^). Where, 
however, there has only been conventional simony, he may be 
dispenKd with ('**), if either (1) such simony has been perpe- 



sothjng by the ordination. Syn, vii, A.D. 787, Ibid. c. 2 ; Syn, vnL a.d. 
868, Ibid. c. 9 ; Gregory Ibid. C li ; Urban II. A.D. 1093, Ibiil. c 110 ; 
LuduB m, in Decret. Lib. v. Tit. iii. c. 6 ; AlcTcander iiL Ibid, c 11, 13. 

(119). Ambroa. up Gnttian Caua. i. Qu. 1. c. 7. 

(ISO). Concil. Lat. i. i.D. 1123, ap. Gratian Cans. i. Qu. 1. c 10 ; Concil. 
Westminetei' a.d. 11£7, Can. 1 : We forbid churclies, beneficeB, or dignities 
to be in any ciue sold or bought. If the offender lie a clergyman, let him 
be degraded ; if a layman, outlawed and excoinmunicaUd. Coiici!. London 
*.t>, 1175, Con. 9 ; Alexander iii. to Bishop of Worcester in Decret. Lib. v. 
Tit. in. c. 16. Const. 12 Langton, A.V. 1233, forbids a man to resign and 
»cc«pt the vicarage afterwards, " because in this caae some unlawful 
bai^n may \ie Hiispecled." Const 18 Lougton, and Con«L 24 Edmund, 
A.D. 1336, require on oath against simony from presentees. Const. 12 Otho, 
A.D. 1237; Const. 33 Othobon, a.d. 1S68 : Because a presentee oft4m 
■gnwa wilU a patron to pay him a certain annuity, we, intending to obviate 
tfaie nmony, do wholly revoke all such promises and contracts. Boniface 
Tin. in SesL Lib. m. Tit. vii, c. 2 ; Const. 1 Reynolds, A.D. 1322 ; Const. 
Courtney, A.D. 1391 : That all prc«enteea to ecclesiastical benefices make 
oath that tliey have not given or promised, directly or indirectly, by them- 
kIvm or others in their employ, for the presentation to the presenter, or 
to any other pereons whatever. 31 Elix. c 6 visited simony with legal 
penal tie». 

(121). Concil Placent. A.D. 1095, ap. Gratian Caus. I. Qo. m. c. 5 : What- 
ever in tiie way of holy orders or ecclesiastical property has been acquired 
by gifts or promisee of money, we declare to be null, and never to have any 
forcBL Concil. Lat IL A.t>. 1139, Ibid. c. 16. 

(123). Alexander iii. in Decret. Lib. v. Tit iiL c. SO ; Iimocent m. 
/WitcM. 

(123). GelasuH ap, Gratian Cans. i. Qu. vn. c. 15 ; Leo rv. Ibid. c. 6 ; 
>'icolan« n. Ibid. Qu. 1. c. 114, Kays if he was not party to it; becanae 
Angnaiin Ibid. Qu. iv. c 1, says : No one's crime taints him who is igno- 
TBDt of it. Lucius III. in Decret. Lib. v. Tit. in. c. 22 ; Gregory ti, 
Ihid.e.49. 
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trated by a third party to avoid his election (^^), or (2) i 
been done against bis prohibition (^^). But ao strict is the 
law against the semblance of simony, that even for ordaining 
any one on condition that be shall support himself, a bishop is 
ordered to be suspended for three years ('^). 

19. It is also acconnted simony, bet not of equal gravity, for 
any one to pay money, or to enter into any agreement C*^), in 
order to be allowed to make the profession of religion or to be 
enrolled among the members of any religious house or cor- 
poration C^*). One who has been guilty of this offence is 
required to embrace a stricter rule {'*"), or to be deposed 
from his position, unless he is otherwise a man of approved 
life (^^), and the house or corporation taking the gift to be sus- 
pended C^). Nuns are, nevertheless, allowed to give a dower 
to their convent {""), but canons are forbidden upon election 
to forego their right to fruits and distributions, even for a 
limited period (i^). 

20. In general the treatment of sacred persons and things as 
UDWCred, or the attributing of sanctity to profane persons and 
things, constitutes tlie crime of sacrilege (^'*). It is sacrilege 

(124). Coelestin in, in Decret. Lili. v. Tit. m. c 27. ^- 

(12a). Innocent in. I\nd.. c. 33. ^H 

(ISC). UonoriuB lU. /!»>;. c 45. ^H 

(127). Urban m. in Decret. Lib. in. Tit. six. c. 5. t^ 

(1S8). ConciL Westminster a.d. 11S7, Can. 3 : We condemn all demands 
of money for admitting uonkn, canons, or nuoB. 

(129). Cleinem iir. in Decvet. Lib. v. Tit. iii. c. 25 ; ConciL Lat rp. A,i». 
IS15, Can. 64, im. c. 40. _ 

(130). Urban U. A.D. I(li)5, ap. Oratian Caua. I. Qu. v. c. 2. ^H 

(131). Alexander ni. in Decret Lib. v. Tit. in. c. 10. .^H 

(132). Devoti Lib. nr, TiL ix. § 14. ^B 

(133). Gregory n, in Decret Lib v. Tit. IIL c. 44, Bays, not althou^ 
there be a cnatom so to do. 

(134). Hieronym. ap. Oratian Cau9. xi. Qu, nL c.57: He wlio calls that 
which is holy unholy and that wliicli is unholy Imly \% abominable in 
God's sight. Ambroa. /tirf. c. 58 : It any one believing a man to be holy 
who is not holy joina him lo ihe Body of ChriBt, he violates Christ, of 
Whoso body we all are members. Pseudo-Gregory iii.'s Poenitent Can, 
in Wasserschaleben, p. 538 : He is called sacrilegious who treats 
things as unsacred (qui violat sacra) or steals sacred things. And 
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against perBons (1) to use violence to oue in holy orders or to 
one who has embraced the religious life ('^) otherwise than in 
self-defence ('**) ; (2) to violate the jierson of a mm ('^') ; or 
(3) to abuse a position of hallowed authority or obedience for 
selfish ends, as for a subject to violate the allegiance due to an 
anointfii sovereign or to a superior in religion (i^), or for a 
liege-lord to abuse his relations to a liege-man Q^), or for a 

the greatest crime of slL Const. ■iThorshy, a.d, 1363; Lynd. 256, 258, 315. 
Devoti Lib. iv. Tit SL § 1 (liNtiaguislies three kinds of sacrilege— perjoTioi, 
fooil.andrrul; but local sacrilege is only one form of ^crilej^e against things. 

(135> Lnwa of Satisfaction, A.D. 725; Sj-n. vm. a.d. 869, Can. 3 ap, 
Oratian Cans. xvu. Qu. rv. c 22 : If any one eeizeg or strikes a bishop, 
DnlesB he [the bishop] has been canonically condemned, ... let him be 
atuthemniised. If he treats a presbyter or any other clerk so let him do 
penance and be deposed. Coucil. MogimL a.d. 817, Und. c £4 ; Concil. 
Troelei A.D. 90B, Ibid. Caus. xsir. Qu. m. c. 22 : Whoever by stealth uplifU 
his hand against the Lord's anointed, i.e., a bishop or presbyter, because 
tliis is a grave sacrilege, and if any one destroys, damages, or bums a 
chnrch, because this is ihe greatest sacrilege, tiie holy synod decrees that 
all his goods be conliscated and himself be confined in a monastery all the 
days of hie life. Can. 38 Dunstan, a.d. 9t;3 ; ConciL Westminster a.d. 
1 138, Can. 10 : Let him be struck with anathema that kills a clerk, monk, 
or nun, or Isj-s wicked bands on such. 9 Ed. ii. St. i. c. G ; Aleiander ill. 
io Decret. Lib. v, TiL xxxis. c. 5. 

(136). Aleiander ill. in Decret. Lib. v. Tit. xssi.f. c. 3 and 4 ; Clemens 
liL Pnd. a. 24. 

(137). ConciL TrulL a.d. 692, up. Gratian Caus. sivii. Qu. I. c 6 ; Qr^ory 
Ibid, c 29. Cap. Fianc Ibid. c. 37 ; Alfred's Law 6, a.d. B77 : If a man 
take a nun out of a convent ... let him pay 120 shillings, half to the 
king, and half to tbe bishop and the lord of tbe i.'burch to whom the nun 
belonged. Concil. Westminster a.d, 1138, Can. 10; Concil. Lat. ii. a.d. 
U3», /W. Qa. tv. c 29. 

(136). Gralian Cans. xxii. Qu. v. c, 12 ; If any layman profanes the 
oatli of alli^ance to his king and lord by violating it, and afterwards per- 
venely and treasonably assails his kin^oiu, because he commits sacrilege 
by nising his hand against the Lord's anointed (in Christum Domini 
Oana. xt, Qu. m, c. 11, 13, 14, 27), let him be anathema. Id, Cans. xsiv. 
Qu. m. c. 23 says the same of a bishop or priest. Aleiander ill. in Decret, 
lAh, L Tit, in. c ; 25 Ed. in. St. v. c. 2, a.d. 1350 : To his prelate a man 
owetli faith and obedience. See T!ie Dioceie. Honorius ill. quoted below, 
note 284; Lynd. 11. 

(I39J. Fulbert ap. Gratian Cans. sill. Qu. v. c. 18 : Tbe lord also must 
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superior in religion to impose an excessive spiritnal pnnishm 
to further his own private objects (""). This kind of eacrilege 
was formerlj visited with excommunication ipso facto (}*^) in 
addition to other penalties (}*'), and absolntion from it was 
reserved to the pope only ('"), 

21. Sacrilege against things is committed (1) by treating 
Bacred things as nnsacred ('**), as by reiterating the sacrament 
of baptism, confirmation, or order ('*^), converting consecrated 
property to ordinary uses ("*), violating ecclesiasticai liber- 

in all such matters do his duty towarde hia liege-tn&n. Otherwise he com- 
mits a breach of faith. 

(140). Concil. Agath. a.d. 506, Can. 3 ap. Gratian Caus. xi. Qti. UL c, 8 : 
If biBliopK, in neglect of priestly moderation, presume to excommunicate 
the innocent or those guilty of trilling offences, let them be admonished in 
writing by neighbouring bisltops of the same province, and if they refuse 
to obey, be put out of communion until next synod-time. Gregory Ibid. 
c 60 ; He forfeits the power of binding and loosinjt who eiercises it [to 
euit] his own will, aud not according to his subject's deserts. lA. Ibid. i. 
Dist. cxsiv. c £ ; Isidor. Ibid. i. Diat. XLV, c. 2. Eabanus i?a(/. Caus. ICIIV. 
Qu. 111. c 5 : Many bishops (sacerdotes) say that they punish faults out 
of zeal for God. But when this is done without discrimination it is a 
kind of sacrilege, and whilst they rush headlong to amend others they 
themselves are guilty of a deeper faidt. Even nowadays it is not quit« 
an unknown thing for a prelate to abuse his claim to obedience to prol«ct 
his own purse ; and in one case one who was guilty of so doing did 
not scruple afterwards to defend bis conduct against a simple claim for 
justice by proclaiming a reluctant act of obedience to be on acknowledg- 
ment of a non-exiating crime. 

(141). Nicolaus ap. Gratian Caus. sxji. Qu. iv. c. 23 prescribes excom- 
munication after the third warning ; but Syn. viii. A.n. 369, Ibid, c S3 
preacribee the anathema. Const. 1 Langton, A.n. 122S, makes it iptofatto, 

(142). Gratian Cms. sxii. Qu. iv. c 21 and 26. 

(143). Concit. Westminster A.D. 1 138, Can. 10 : Let none but the pope give 
liim penance at the last, unless in extreme danger of death. Concil. Lot. 
II. &.D. USD, Ibid. Caus. svu. Qu. iv. c 29 ; Clemens in. in DecreL Lib. v. 
Tit. xsxix. c 19. 

(144). Synod. Bom. A.n. 878, ap. Gratian Cans. KVii. Qu. iv, c. 21, enu- 
merates (1) violating the precincts of a church, (2) carrying away holy 
things, or (3) things placed for safe keeping in holy places. 

(146). Augustin ap. Gratian Caus. i. Qu. I. c. 97 ; Alexander ill. in 
Decret. Lib. v. Tit. ix. c. 2. 

(146). AposU Const. 73 ; Concil. Ancyran. a.d. 314, ap, Gratian I. DisL 
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tiesC") or imm unities, or entrusting Church offices to Jews 
and unbelieverB (^**). It is committed (2) by treating profane 
things as sacred, as by practising divination or soothsaying (^*'), 
either by lots ('™), observation of the stars ("'), the Sight of 
birds, intestines, or the palms of the hands Q-^*) ; keeping lucky 

I. c. 22 ; AnilinM. Ibid. Caus. sni. Qu. iv. c. 3 : Some wlio have given pro- 
{lerty toa church under a fervid impulse and not a lasting judgment after- 
wards wish to hove it back. In tlieir case neither the first nor the second 
gift is ralid. the first because it was done thoughtlessly, the second because 
it ¥ras done sacrilegiously. Gregory Ibid. c. 4 ; Pseudo-Isidor. Ibid. Caua. 
iiL Qa. u. c 5. 

(147). Const, 1 Langton, A.D. 1223; Boniface, a.d. 1263, confirmed bySa 
Hen, III. A.D. 1254, and 31 Boniface, a.D. 1261 ; Const. 3 Peckham, a.D. 
1279, and Const. 10 Peckham, A.D, 1281 j Const, Winchelsea, a.d. 1298 ; 
Const. 3 Mepham, a.D. 1328 ; Const. 1 Stratford, 4.D. 1342 ; Const. 14 
Stratford, a.d. 1343 ; Const. Chichele, a.d. 1430 and a.d. 1434 ; AylilTe 
60,230. 

(148). OonciL Tolet in. a.d, 689, ap. Gratian, 1 Dist. lit. c 14 j ConcO. 
ToIeL IV. A.D. 633, Can. G4, Ihid. Caus. x\^l, Qu. iv. c. 31 ; Gregory in 
Decret Lib. v. Tit vi. c IB ; Concil. Lat. iv. a.d, 1215, Ibid. c. 16. 

(149). AposL Const. VIII. 32 ; Concil. Ancymn. a.d. 314, Can. 24 ; Inno- 
tent ap. Qtatian Caus. i. Qu. L c 24 ; Concil. Narbon, a.d. 589, Can. 14 ; 
ConciL Agath. a.d. 506, Ibid. Cans. xxvi. Qu. v. c, 6 ; Isidor. Ibid, c 1 
definea mothsajing, sortilegium, as the practice of divination by the lots 
of the aainte or the inspection of writings, Concil Aurel. I. A.D. fill, Ibii. 
e. i Concil. Martini a.d. 672, Can. 71 ; Gregory Ibid. c. 10 ; Leo iv. A.D, 
850, to tie English bishops, Ibid, c 7 ; Alexander iv. in Sext Lib. v. Tit ii. 
c. 8 directs inqnisitors not to meddle with these subjects. 

(160). Hieronym. ap. Gratian Caua. isvi. Qii. ii. c. 2 objects to casting 
loti^ u was done in the case of Matthias, because " the privileges of indi- 
vidnala cannot make a common law." Also Augustin Ibid. c. 3, 5 : Baeda 
Ibid, c 4 ; Theodoi* in Decret. Lib. v. TiL sxi. c. 1 ; Honorius iii. Ibid. 
c 3 declares an election void Iwcause lots had been cast. 

(Ifil). Apoat. Const, vni, 32 ; Augustin ap. Gratian Caua. XSVt. Qii. II. 
c, 8 calls «tar-gazera planetarios. Hieronym. Ibid. c. 9 ; Id. Ibul. Qu. IIL 
C 1 calls them astrologi and mathematici. Alexander lu. in DecreL Lib. 
T. Tit. XXI. c 2 suspends a priest for a year who bad looked at an astrolabe 
wiih a view of recovering what had been stolen from a churcL 

(152). ^iSax'' in, 4 : Be not thou an oWrver of birds, for it leadeth to 
idolatry ; nor a charmer, nor an astrologer, nor a user of purifications, for 
from these things is generated idolatry. The several kinds of divination 
liy earth, air, fire, and water, the flight of birds, the inspection of entrails. 
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or unlucky days ('**), practising magic, spells, incanta- 
tions Q'^'), sorcery ('^), witchcraft, or the dark art (***), and 
worshipping fountains, stones, or dead bodies (^"). Thia 
the castiog horuscopes, and Januing, are enimierated by Augustin ap. 
Qratian CauB. xxti. Qu. iil c. I and Qu. t. c. 14, and cosdeiuned >>j 
Gregory n. a.d. 721,iMif. Qu. v. c 1 ; Conci!. Autisaiodor. a.d. 878, Con, 4. 

(153). Augiiatin Ibid. Caus. xivi. Qa. vii. o. 17 ; Concil. Martini a.d. 672, 
Can. "2. 

(15i). ConciL Laodic. a.d, 363, Chil 36 ; Auguatin Ibid, c 15 ; Iren. 
Haer. u. 32, 5 : Let prieatH teach men that magic and incantations cannot 
benefit infirmitiea. Stat. Eccl. Ant. Ibid.. Qii. v. c 11 ; Gregory Ibid. c. 8 ; 
ConciL Martini. &.D. £73, Can. 59 : Clergy may not practiee enchantment 
and Bpells, because thia is a binding of aouIs. ConciL Bothomag. A.D. 650^ 
Can. 4. 

(IBS). Cap. Reg. Franc Ibi-I. Qn. v. c 12. 

(156). ConciL Tolet. xtii. a.d. 683, Ibid. c. 13: Whatever priest or 
deacon under the influence oC grief or resentment shall hereafter presume 
to strip the divine altar of its holy coverings, or surround it with any other 
gloomy coverinR, or even withdraw from the temple of God the accus- 
tomed service of holy lights, ... let him know that tie is deprived of the 
dignity and honour of his place. , . . For very many prieate wounded with 
the fraud of hatred lay themselves out to say with deceitful intention a 
Mass apjxiinled for the repose of the dead, for no other purpose but that 
he for whom the sacrifice is offered may by the intervention of the nioet 
holy libation incur the danger of death. Cnut's Law 5, a.d. 1018. We 
forbid all heathenism ... or to practise witchcraft or to contrive any 
private murder, either by lots or by fear. Ethelstan's Law 3, a.d. 926 : 
Concerning witchcraft, mogicAl medicines, and secret arte of murder, if 
one have been slain and the man cannot deny it let him forfeit his life. 

(107). AuguBlin ap. Gratian Caus. xsvi. Qu. ii. c. 6 ; Concil Chelsea 
A.D. 787, Can. 19 ; Alfred and Guairum's Law 2, a.d, 878 ; Egbert's Ex- 
cerpt. 146-148; ConciL Tolet, xii. a.d. 681, Can. U ; Law's Northumbrian 
Prie8ls,47, S6,A.D. 950; Edgar's Law 16,*.D.960: Thateveryprieat forbid 
the worship of foimlains, and witchcraft, and auguries, and spella, and 
Boothsaying, ami the woi-ship of dead bodies and palmistry, which carry 
men into various impostures, and to groves, and ellens and many trees 
of divers sorts, and stones. Cnut's Law 5, a.d. 1018 : We stiictly forbid 
all heatheniEm. It is heathenism to worship idols, i.e., the heathen goda, 
the sun or moon, fire or river, water, wella, or tall stones [maen-hirs], or 
any kind of tree, or to practise witchcraft, or to contrive any private 
murder by lota or firebrands. Conctl. London a.1), 1075, Can. 8 : That 
the bones of dead animals be not hung up to drive away pestilence from 
cattle. ConciL Westminster a-d. 1102, Can. 26 ; ConciL Winton a-D, 1308. 
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kind of sacrilege 



visited with excommunication ipso 



Chimes against Fellow-men. 

22. On a very different level from crimes which are defec- 
tions from allegiance to God are those which are invasions of 
other men's rights, or crimes against fellow-men. These in- 
clnde homicide, strife, and conspiracy, robbery, arson, and the 
crime of deceit and nsury. Nearly all of these, as being 
offences against civil order ('*"), are in civilised communities 
ponished in secnlnr courts ; bot they also render those gnilty 
of them liable to spiritual censures and penances (^'"'), and in 
Christian conntries the religious aspect of them has influenced 
to a large extent the view taken of them by civil tribunals. 

23. Homicide consists in intentionally taking the life of 
another C"), or doing so unintentionally and accidentally, if 
the act was the resnlt of carelessness (*^) or of doing any 



(158). Condi Ancyran. a,d. 314, Can. 23 ap. Gi'atiBD Caua. xxvi. Qu. v. 
c 3, punubes divination aud Borcerj' with five years' excomniuiiIcBtiott. 
Theodor. Poenit L sv. 4 in Haddan and SCiibbs m. 190 ; ConciL Loodtm 
jLD. 1076, Can. a ; C'oncil Londcm a.d. 1127, Can. 15 ; Clemens iil in 
Decret Lib, v. Tit xixix. a 22 reserves thia criiue lo the pope. 

(159). AvMe238. 

{160). ConciL AnreL rv. a.d. &41, Can, 23: Whoever has voluntarily 
murdered an innocent man, ahliough he has obtained ncquittaoce from 
the prince or the dead man's relatives, must remain liable to do penance 
at the biahop'fl bands. In such a' case, according to Lucius m. in Decret. 
IJb. n. Tit. n. c. 8, and Bracton, a man may l>e twice tried and twice 
pnnished. Q Ed. n. St I. c. 6, a.d. 1315. Iteinigiiis ap. Gratian Caus. 
xsiiL Qu. V. c 39, Bay5 that enonnous crimes ate better left to secular 



(161). Aiiguetin ap. Gratian Cau». sstn. Qu. VUL c. 33 i Caua. xzsni. 
Qn. n. c 619 ; Const 7 and 9 Peckham, A.t>. 1281 ; Conct 4 Thereby, A.D. 
1363 ; Decret. Lib, v. Tit sii. c. I ; Lynd. 339. 

(162). CondL Elib. A.D. 305, Can. 6 : If a woman in a fit of anger Htrita 
bcr maid eo that she die within three days, it being uncertain whether it 
«»• intentional or accidental, let lier do penance for eeven years if it was 
intentional, or five years if it was accidental. Decret Lib. v. Tit xii. 
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other criminal act (^^). It includes aiding and abetting 1 
murder ('"*}, or not interposing when interposition might have 
prevented it ('*°), killing an adulterous wife ("•), overlaying an 
infant C^*'), procuring abortion ("*) or taking drug^ for that 
purpose (^'^\ self-murder (""), and spiritual murder {"^). Closely 
allied to homicide is strife (*^^), and the crime to which it gives 
rise, conspiracy ("^). It is, however, not homicide when an- 

(163). Gratian L Dist 1. c. 47 j DecraL Lib. v. Tit. xii. c 8. 

(164). Augustiii ap. Gratian Caua. xxxin. Qu. in. Dist, L e. S3 ; Hieronfm. 
/Mi c. 25. 

(166). Ambroa. lUd. Caus, xsiii. Qu. ui. c. 7 ; Augustin Ihii. c II. 

(168): Augiiatin Ihid. Cai». SXltlll. Qh. II. c. 9 ; Nicolaus /Mrf. c. 5. 

(167). Dunslan Can. 52. a.d. 963 ; Const. 15 Edmund. A.D. 1236 ; Conat. 
2 Zouche, A.D. 1347 ; Consl. 4 Thoreby, A.n, 1363. 

(166). Aijax4 II- ^ ; Athenog. Apol. c 35 ; Augtistin ap. Gratian Cnna 
xixii. Qu. El. c. 8, says, after <iuii:ki:ning, not before. Concil. Herd. A.D. 
B23, Can. 2, excludes them from communion for seven yeara. Theodori 
Poenit; I. xiv. 24, in Haddan & Stubba iii. 189 ; Innocent in. in DecreL 
Lib. V. Tit, XII. c 20 ; TertiiUian Apol. c. 9 : In our case we may not even 
destroy the fietufl in the womb. 

(169). Concil. Ouarraarcia in Decret. Lib. v. Tit lii. c. 9 ; CkmciL Elib. 
A.D. 306, Can. 63, forbids communion to be given in extremis to an adul- 
terous wife who had killed her offxpring to conceal her liaison. 

(170). Augustin ap. Gratian Caus. xxiii. Qu. v. c. 10 ; Concil. Brae. 1, 
A.D. m\,P>iA. c 12. 

(171). Augualin 76i(. Caus. sxii. Qu. v. c. 5, wya that homicide of the 
ftoul is worse than homicide of the body. Concil. Tolet vui. A.D. 653, 
Ihid. Qu. IV. c. I, a]>caks of "slaying a father's soul" (jugulare animam 
patris). Theodori Poenit. I. vin. 5, Ihid. Caua. ssvi. Qu. vi. c. 12, and 
Haddan & Stubba in. 184 ; i. is. 7, lUi. p. 185 ; I. iiv. 28, /frirf. p. 189, 
and Gratian ill. Diat. iv. c. 22 ; Lynd. 68. 

(172). AiStt;(i) III. 2 : Be not soon angry, nor given to party spirit nor 
contentiona ... for from all these arc generated murdera. Cyprian ap. 
Qratiau I. Dist. XC, c. 3 ; Stat Eccl. Ant. Ihid. c. S, forbida the olferings of 
Buch to be received. ConciL Lat. ii. a.d. 1130, JU-I. c. 11. 

(173). AiJa):4 t[. 6 : Thou ahalt not take evil counsel againat thy neigh- 
bour. Concil. Chalcedon A.D. 451, Can. 18 ap Qratian Caus. it. Qu. L c 
22 : If clergy or monks an found conspiring or banding together, or laying 
snares againattheirbishop or fellow-clergy, let them be deposed from their 
proper rank. Concil. Aurel lu. A.D. 638, Can. 21, /6wi. c 26 ; ConciL 
Narban. a-D. 689, Can. 6, forbids concinoahnla vel conjurationes cleri- 
corum Bub patrocinio laleorum. Caus. m. Qo. iv. c 4, 6 ; Dccret Lib. tL 




other Ls accidentally killed, throagb no fault of the slayer's, 
whilst doing & lawful act (*"*). nor if he was killed by a de- 
pendent against his master's prohibition ('"''), nor if he was 
killed in lawful warfare ('™), or by an official at the command 
of a superior (•"), or in necessary self-defence (i™), nor if a 
woman commits suicide to escape dishononr ('^°). The disci- 
pline awarded for homicide depends upon circumstances ('**), 
and it is more leniently dealt with when committed by an 
avengerof blood or in anger than under other circumstances ('*'), 

Tit I. c 19 ; 3 Ell. L a. 28, and 13 Ed. i. St. 1. c. -19, forbid clerks com- 
mitting mninteiiancc of any matter pending in the King's court. Conal. 
1 Stratford, ij>. 1343 ; Const. 4 Thoreby, a.d. 1363 ; Lynd. 11, 254. 

(174). Alexander ill. to Bishop of Exeter in Decret. Lib. v. Tit. XU. c. 9 ; 
Innocent, ni. Ibid. c. 13 ; llonoriua iiL to Archbishop of York, Ibid, c, 
Sdand S3. (1) " * schoolmaster cbastiscs n pupil reawinably, and the 
papil dies in consequence, Ibid. c. 7 ; (S) if a boy ia killed by an un- 
gOTenmble hone, Ihid. c. 13 ; or (3) by a. dog known to be ferocious and 
let to(»e, but Dot if the dog has accidentally broken his chain ; (4) by a 
mason acctdenUlly dropping a gtone or tile without calling out ; (5) if a 
patient dies from a drug which it is the usual cuaiom to administer. 
Clement m. in Decret. Lib. I. TiL siv. c 7 ; Craisson, g 1628. 

(175). Ibid. Lib. V. Tit sil c. 17. 

(176). Augnstin ap. Oratian Caus. xinr. Qii. v. c. 9 ; Hieronym. Ibid. 
«. S8, Qn. t ; Leo iv. Ilnd. Qu. viii. c. 9 ; Theodori Poenit l iv. 8, in 
Uaddan & Stubba in. 180 : One who has killed another by order of hia 
lord, let liira keep from church for forty days ; one who liaH done m> in 
pabtie warfare, let him do penance forty days. Urban ii. ap. Gratian CauB. 
Xim. Qu. V. c. 47 i Soldiers' Penances, a.D. 1072. 

(ITT). Innocent ap. Gratian Cans, xsiii. Qu. iv. c. 4S, 46 ; Hieronym. 
tlM. Qo, V. c 31 ; Augustin Ihid. c. 41, and Qu. viii. c. 33 ; Theodori 
Poenit L IV, 6 1. c, 

(178). Decret. Lib v. Tit xn. c S. 

(1(8). Hieronym. ap. Otatian Cana. xxiii. Qu. iv. c 11 ; Etwebiua viii. 
13 and 14, commenda a Chiiatian woman for committing suicide to eacape 
diahononr. 

(180). Theodori Poenit I. rv. 7, 1 c p. 180 : If homicide is the reaultof 
anger, let him do penance three yean ; if of accident, one year ; if effected 
by dmga or art, four yeara of more ; if the result of strife, ten yean. 
Gregory ap. Gratian CausL xxni. Qu. t. c. 7 ; Nicolaus Ibid. Cans, xxiiii. 
Qu. n. c 15, prescribes twelve yeore for a matricide. Alexander in. to 
Bishop of Exeter, in Decret Lib. v. Tit xii. c. 0. 

(181). Theodori Poenit i. iv. 1. 
TOL. C. E 
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Clergy guilty of it, either directly or indirectly C^*), are for ever 
after forbidden the exercise of their order ('^). Strife and con- 
spiracy are both visited with excommunication. 

24. Robbery is of two kinds: (1) robbery with violence, and 
(2) larceny or stealing (^**). Robbery with violence, and arson 
or incendiarism rank together as two of the mo&t atrocious 
crimes against fetlow-men i^), and as such may be punished 
anywhere, regardless of where they have been committed (•*") ; 
and to those guilty of them Christian burial was formerly 
denied (^"). Larceny is a less serious crime, but one who 
shares the proceeds of larceny is deemed as guilty as the 
thief (^^J ; and because the earth is the Lord's and the fnlnees 
thereof, it is held to be venial larceny to take the necessaries 
of life to avoid starvation (^*'). A more lenient discipline is 
also imposed on those who make restitution after stealing (***) 

(IBS). Innocent aij. Oratian CauB. xxm. Qti. viii. c. 8 ; Ambroa. Ihid, 
c 3 ; ConciL ToleL iv. A.D. 633, /Urf.c fi ; Concil. MeldeiL a.d. 645, JUd 
c 6 ; Lynd. 89. 

(183). Concil. Herd, a.d. 6S3, Cim. l,flayH,if tJiey have borne arms during 
a Hiege ; Decret. Lib. v. Tit. xii. c. 10, II, 18, 84, 26 names other cMes; 
Ihii. c. 19, if death supervenes after performing a surgical operation ; ]}iiA, 
Tit. sxv. c 3 and 4, if they have been concerned in a isilm in which any 
cne lias been killed. 

(184). Lynd. 5S gays that to invade another's right is a mortal ein ; to 
defend one's own right ia nota venial sin, p. IIS. 

(185). Eutycbiftims ap. Orotian Caus, xsiir. Qu. vm. c. 31 ; CondL 
Lat. II. A.D. 1139, lUA. c. 33 ; Decret. Lib. v. TiL rxxix. c 19, and Tit 
xvn. c. 5 ; Const. 4 Thorsby, A.n. 1363 ; Lynd. 3E9. 

(1B6). ConciL Lat. iii. A.n. 11 79, in Decret. Lib. v. Tit. xvn. e. S. ^H 
(167). SugeniuB ui. and Alexander in. Ibid. c. 2 and 0. ^^M 

(188). Ibid. Lib. V. Tit. ivin. c. 4. ^| 

(189). Aiifl;t'( t- 6 : Woe to him that Blealeth ; for if, indeed, any ma 
haling need stealelh, he shall be guiltless ; hut he that hath not need shall 
give account, Augustin ap. Oiatian i. Dial. vin. c. 1 ; Decret. Lib. v. Tit, 
xviii. c 3 : If any one pressed by hanger and nakedness has taken food 
or clothing, let him do penance three weeks, and if he make restitution, 
let him be excused fasting. Lynd. 68. 

(190), Theodori Poenit. I. m. 3, in Haddim & Stubbs iil 179, quoted 
Pautiue, note 167 ; Augustin ap. Gratian Cans. xiv. Qu. v. c, 14 and 16 ; 
Gregory Ibid. Qu. vt c, 3. 
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than to others, and a private thief who has made reslitntion is 
even allowed to be advanced to holy orders ('^'). To retain the 
property of another to satisfy a counter-claim which is made 
agaiuEt him is not accounted stealing at all ("*^). 

25, The crime of deceit ('"*) consists in stating what is false 
or conceahng what is true (^^'), either in word or in writing. 
It includes (1) judicial perjury C^*), or subomationof perjury (^"^J, 
or attempted perjury (^''") for the purpose of depriving another 
of his lawful rights (^*); (2) defamation of the good(^*'*), with 
which is closely allied the recommendation of the bad (^) ; 

(191). Decret. Lib. v. Tit xvm. 5. 

(192). Iren. Haer. iv. 30, 2 on Exod. HI. 22. 

(193). ^$ax4 II- 3 : Thou ahalt not forswear thyself, tbou shalt not beat 
false witness, thou shall not bear malice. Tbou shalt not be double- 
minded tior double-tongued. . . . Thy speecb ahall not be false or vain, 
but filled by deed, Crimen falsi in DecreL Lib. t. Tit^ a^. 

(194). Augustin ap. Gralian Caus, xr. Qu. tu. c. 80, and Decret. Lib. v. 
Tit. XX. c 1 ; Both are equally guilty, he wlio conceola the truth and he 
who utters a falsehood, because the one does not wish to do tood and the 
other intends to do harm. Baeda Ihid. c. 83. Augustin /W. Cans. xxiL 
Qa. n. c 7 enumerates eight dilferent kinds of falsehood, llieronym. /tui. 
c 1 ; Lynd. 66, 59 defines lying as using wordd iu a false sense with intent 
to deceive, 301 as knowingly and fraudulently saying what is false and 
oomcealing what is true. Ayliffe 419. 

(196). ConciL Agath- *.d. 506, ap. Gratian I. Dist 1. c 7 ; Isidor. /Mi 
Ouia. xxn. Qu. v. c 9 says that it is a double crime— (1) taking God's name 
in vain, and (2) wronging a neighbour. Pseudo- Isidor. l\n&. Cans. vi. Qu. 
L t 18 ; Cap. 26 Theodulf, a.D. 994 ; Condi. Eljor. A.D. 1195, Can. 17 ; 
Oon^ 9 Peckbam, a.d. 1381 ; Const 4 Thorsby, A.t>. 1363. Perjury may 
be wd to include (1) renunciation of vows to God, apostasy ; (S) breach 
ol Uie same, sacrilege ; (3) rash swearing, blasphemy ; and (4) judicial 
perjuiy or false witness. 

(196). Gelasiusap. Gratian Caua. zxit. Qu. v, c, 4 ; Augustin J&ti. cfi; 
Concil. Matiscon. i. a.d. 581, Can. 17, lh\d. c 7. 

(107). Gregory Ihid. Qu. v, c. 18; Concil Matiscon. Can. 17. 

(196). Const 6 Boniface, a.d. 1261; Const 1 Langlun, a.d. 1332; 
Lynd. 310. 

(109). Syn. vin. a,d. 869, ap. Gratian Caua. si. Qu, ni. c 77 ; Const 
I, 21, 24 Langton, A.D. 1222; Const 6 Boniface, a.d. 1261 ; Const 3 
reckbom, a.d. 1279 ; Fletdur v. ffaryur, Ka 51 ; Jachon v. HtAday, No. 
54 in Boihery's Ecclesiastical Appeals. 

(200). Const 9 Peckham, a.p. 1281. 
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(3) falsification or forgery o£ inatrnments (*"') ; and (4>) falsely 
pretending to be in holy orders, or acting as one who is in holy 
orders without being so Q"^). 

26. In the crime of deceit there are many degrees of crimi- 
nality(^. Judicial perjury renders those guilty of it infa- 
mous C^), disqualifies them from acting as witnesses in f uture(**') 
or holding benefices (^), excludes from Christian burial (™'), 
and is otherwise placed on a par with homicide (^). Defama- 
tion of the good stands on a level with sacrilege and violation of 
ecclesiastical liberties (^) ; forgery is treated like heresy C") ; 
and falsely pretending to be in holy orders is visited with 
perpetual suspension (-'^), It is, however, excusable falsehood 

(201). ConciL Agath. a.d. 506, ap. Gratinu i. Dist 1. c. T ; Luciiis iii. to 
Bisbop of Worcester in Decret. Lib, v. Tit. XX. c 2 directs a acntence 
obtained by a to:^d instrmneut not to be ordered for eiecution, InnOMnt 
IIL IW. o. 5 Bpecitiea nine waya of falsifying papal bulla. Conat. I 
Reynolds, a.D. 1322 ; Const. 4 Thorsby, a.d. 1363 ; Lynd. 33. 

(202). Decret Lib. v. Tit. xsmi. o.'s ; Const 4 Thorsby, a.d. 1363. 

(203). Aiigustin ap. Oratian Cans. xsii. Qu. n. c. 12 ; There is a great 
difference with what mind or as to what things a tie is uttered. The 
sin is not so great when it is done to help another aa when it is done to 
hurt another, nor is he etiuully guilty who misleads a traveller as he who 
misleads another in the way of life. 

(204). Orattaii Cans. ni. Qu. v. c, 9, and Cans, vi, Qu, vn. c. 17. 

(205). Etbelstan's Law 7, a.d. 92S : Let him that takes a false oath 
never be held worthy to swear afterwards. EugeniuB m. to Bishop of 
Hereford in Decret. Lib. IL Tit. xx. c. 7, and Gregory IX. Ibid, c, 54, 

(206), Lucius III, to Bishop of Norwich in Decret. Lib. IL Tit. xxiv. c 11. 

(207). Ethelstan's Law 7, a.d. 925. 

(208). Concil. Agath. A.n. 506, Can. 37 ap. Gratian Cans. sirv. Qu. iiL 
c 20 ; Entychianus Ibid. Caus. xxit Qu, L c, 17 ; Theodori Poenit. I. n, 
in Haddan and Stubbs iti. 18S : Let him who commits perjury in a church 
do penance eleven years ; lie who does so under necessity, three Lenls ; he 
who commits perjury in the hand of biahop, priest, or deacon, or a conse- 
crated cross, three years ; if the cross was unconsecrated, one year. 

(209). Const. 1 Langton, a.d, 1222. 

(210). Innocent iiL in Decret. Lib. V. Tit. xx, c. 7, decrees tliat all forgers 
of papal buUs, their aiders and abettors, be excommunicated, depraded, 
and delivered over to the secular arm, and all cleigy using them be 
deprived of office and benefice. Const. 4 Thereby, a,d. 1363, 

(211). Id, Ibid. 
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to say wliat is false, believing it to be true at the tirae(-^^), or 
in jeat (*'"), or when lawfully pledged to secrecy (*'*), or to a 
person not entitled to ask for information, when it is done to 
avoid a greater wrong (^'*), 

27. Usury is the making unlawful profit out of a thing 
lent ("■), and the crime of it consists in the covetousness which 
would take advantage of another's need to inSict on liim loss 
for selfish gain ("'"). Forbidden usury, therefore, presupposes : 
(1) that the thing lent is not necessary to the lender as a means 
of livelihood, and is of less value to him than the amount asked 
from the borrower ; (2) that the amount asked is not a payment 
to ensure the lender being in the same positiou when the thing 
lent is repaid as he was in before be lent it ; and (3) that it is 
not a payment for some service rendered. 

28. It b not nsury to receive payment for the loan of that 
which is a means of livelihood to the lender, as rent for a 
farm, which in retnrn produces a livelihood to him who pays 
the rent (^*). It is not usury to receive repayment of a larger 
sum than that originally lent either, (1) to secure to the lender 
the same purchasing power if things are likely to increase in 
price (*'^), provided he do not make a profit out of the trana- 

(212). Auguetin ap. Gratian Ca\is. .xxii. Qu. n. c. 3 and 4. 

(213). Augustin HAd. c. 18. 

(314). See Penance, note 85. 

{215}. Hierouyni. Ibid. c. 21. 

(216). AleiAuder IIL in DecreL Lib. v. Tit. xis. c. 1. 

(il7). Eph. v. 6 callfl coyetomneas iJolatry. CoL rn. 6, G ; Cyjirioit Ep. 
61 (Oil 56), S7 ; Amliroa. ap. Omtian i. Diit, XLvji. c. 8 : ^\1ien you came 
into tlie world, what did you briug with you 1 . . . Let no one call his 
own that which belong? to all. That which has been taken in eicess of 
wlMt would miffice has been violeutly taken. ... It is not a leas crime 
to bike from bim that lialh than, having and abounding, to refuse to them 
thai want Angustin Hid. Caus. xrv. Iju. iv. c. 11 : Which is the more 
cmel, he who deprives and plundere llie rich or he who opjircsBes the poor 
by ninry? labour, wya Iico sm.'e Encyclical, 18Sl,p. 13, !4, differs from 
any other commodity, because to-day'e labour cannot be sold after to-day. 
To make one'a profit out of the need of another is condemned ]>y all laws, 
human and divine. 

(218). Innocent ill. in DecreL Lib. v. Tit. xix. c. 16. 

(319). Alexander UL Ibid, c 6. 



I 
4 



k 



1 



70 Short Manuals of Canon Law. 

action (^') ; or (2) to compensate the lender for loss snstamed* 
by delay in repayment C^) ; or (3) to cover risk of loss alto- 
gether through the borrower's inability to repay (***). It is not 
usnry to receive repayment of a larger sum than that lent 
wlien the excess is paid for some service rendered, snob as 
taking care of an object left in pawn (^\ changing money, 
or giving a bill of exchange (^), Neither is the purchase of 
perpetual rent-charges, or fee-farm rents (^, or life annuities 
forbidden usury C^). 

29. To the Jews of old (-^^), and to Christians in early 
times (-**), all Dsury was forbidden which exceeded the bounds 
of fraternal assistance, and to the clergy any and every kind of 
naury, becanse it savoured of the nature of trade (^. In 

(220). Urljan iir. Ibid. c. 10. 

(221). Lucrum ttaans. To ctiiistitute a IiurUTn eetiatu three things ue ^ 
requiaile according to Paul de Castro; (1) the money lenl 
iiseleBs to the lender, (2) he nitist be in a position to use it profitably, ( 
he must have sustained actual loss by non-payment. A : 
therefore usually drawn repjuble after six months, a stipulation being 
added that if the money were not then repaid the loss to the lender 
should be represented by an agreed sum yearly. Devoti Lib. iv. Tit. ITL 



6-10. 



jjfc (222). Damnum CTHjiMni. Gregory 15, in Decret. Lib. v. Tit xix. t 
(wlVcalla this presumjiti^'e iwury (est censendus usuarius). Devoti 1. c § lli 



■ (224), Ibid. % i 
(225). Ctniau. 
§19. 



ma Ux. Devoti, § 16, 17. 



t. Com. Lib, [11. Tit. V. c. 1. De' 



(226). Ceiauivtlalieiits. Concil.Vien. A-D. 1311,in Clem. Lib. Ili.Tit IV.,' 
forbids monaateriea to sell such aimuities except for necessity or evident 
utility. 

(227), Eiod. sxu. 2S ; Dcut. xxiri. 19 ; Lev. sxv. 36 [ Ps. xv. 5 ; Luke 
VI, 34, 35. 

(228). Leo, a,d. 444, ap. Qratian Caus, xrv. Qu. iv. c. 7 j Gregory Ibid. 
L Diet, XXXIII. c 2 ; ConciL Chelsea a.d. 787, Can. 20 : We have also for- 
bidden usury. Where there is gain there is loss ; gain in the coffers, loa 
in the conscience. Const. 4 ITiorsby, A.D. 1363 ; Lynd, 160, 

(22B), Can. AposL Cnn. 44 ap. Oratian I Dist. XLVii. c. 1 : Let a bishoip 
priest, or deacon who requires usury of those to whom he tends, eith 
leave otT or lie deprived. ConcU- Elib. A.D. SOS, Can. 20, Ibid, c 
Nic. A.O. 325, Can. 17, IbiJ. c 2 ; ConciL Arelat. i.n. 314, Ibid. Caus, i 
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mediaeval times this prohibition was extended to the laity, 
owing to the abases and oppression connected with usury 
wherever it was practised (***) ; and it was provided by stringent 
laws that those guilty of it should be excommunicated and 
deprived of Christian burial unless they carae to repent- 
ance (^'), that tliey should be held infamoas {^^) and com- 
pelled to restore their nnlawf iil gains (^), and the secular arm 
was invoked to compel them bo to do (_^). 

Crimes against Bodily Holiness and Eedeemed 
Human Natuke. 

30. Crimea against the humanity redeemed by Christ are 
&U carnal indulgences which offend against sobriety aud bring 
dishonour on the body, and through it on the body of Ch rist i^^'), 

Qu. IV. c 1 ; Concil, Laodic A.a 363, Ibid. I. DisL XLVl. c. 9 : Uiuieters 
of the altar may not practise usury. Leo, A.D. 443, Ihid. c. 10, says, neither 
in their own names nor in the naiiiea of otherB. Concil. Cariliag. ill. 4.D. 
397, Can. 16, Ihid. Caus. xiv. Qu. iv. c. 6 ; Let no one of ihe clergy 
receive from any one raore than lie lent ; if money, money ; if kind, kind ; 
wlMt lie gave tliat let him receive. Gelaaius, a.d. 404, Jbid. c. 1 ; Concil, 
Tarmcon. a.d. 516, Can. 2, Ihid. c. 3. 

(230). In the twelfth century the usual charge ia staled to have been 
100 per cent. Const. 18 E-lmuiid, A.D. 1236 : We forbid a man to detain 
a pledge after he haa received Ibe principal out of the proJitR, after a 
deduction of eiLpenses. 

(231). ConciL Turou. A.D. 1163, in Decret. Lib. v. Tit. sis. c, 1 ; Alex- ' 
ander iii. to Archbishop of Canterbury, Ihid. c. 2 ; Concil. Lat m. a.d. 
1179, Ibid. c. 3 ; Sext. Lib. v. Til. v. c. 1 and 2 ; Concil. Vien. A.D. 1311, 
in Clem. Lib. v. Tit v. c, 1. 

(232). Oratittn Cans. iii. Qu. vii. c 2. 

(233). Alexander iii. in Decret. Lib. v. Tit. xtx. c 5 and 9 ; Innocent in. 
md. c 13, 14 ; ConciL Ut. iv. A.D. 1215, Oiii. 07, Ibid. c. 18, exlends this 
«ren to Jews. 

<234}. Innocent ill. 1. c. c. 12. 

(336). 1 The^. IV. G ; tiAaxn III. 3 : Be not lustful, for luat leadeth to 
fornication, neither be a filthy talker nor a lifter up of the eyes, for from 
•II theae tue generated adulteries. Hieronyai. ap. Oratian Oaus. xivi. 
Qn. n. 0. 9 : He who is guilty of fomicatioD sins against his own body, 
not that body only which has been made a temple of the Holy Ghost, but 
that which is also called the Body, because the whole Church is the Body 
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BDch as gluttony, drnnkennesa, aud adultery in all its fon 
Gluttony and drunkenness are the opposites of that abstemions- 
neES in eating and drinking the climax of which is fasting. 
Adultery is used in a wide sense to express — (1) generally any 
illicit or forbidden intercourse between the sexes (***), and (2) 
specifically the violation of wedlock (^'). 

31. In a wide sense adultery includes (*^) (1) any natural 
intercourse between the sexes which is not explicitly sanctioned 
by the Church, such as simple incontinence, concubinage, and 
promiscuous fornication ; (2) any natural intercourse between 
those to whom it is forbidden by vows or divine law, snch 
as the violalion of wedlock, incest, or sacrilege ; and (3) 
intercourse coupled with violence, or contrary to nature, 
Buch as rape, sodomy (^), and bestiality ("*). The first of 

of Chviflt, and lie who JefilM hia Ixxly sina ag.iinat llie whole CUnrch, 
because by means of one member the spot spreads over the whole. 

(236). Apoat Const, vi. S8 ; AugUBtin ap. Oralian Caua. sixiL Qu. it. 
c. 11 : Under the name of adultery must be iin<Ierstood all illicit inter- 
course, and the nou -legitimate or forbidden use of tlio^c organs. Hieronym. 
i^. c 14 J Id. Ibid. CftUB. sssn. (Jiu ii. c. 2 ; Not all matrimony in which 
a wife ia joined to a husband otherwise than according to the precepts 
of Christ can be properly called lawful wedlock, but rather adultery. 
Isidor. Ibiil. Can?, xsiii. Qu. v. c. 16 : Let no one outside the marital bond 
have inlercoiiree with oilier women Uj gratify liiat. Gregory Ibid. Qu. v. 
c 13, says that adultery is coiiuuitted when an unmarried girl h unlaw- 
fully desired. Lynd. 314. 

(237). Pseudo-Gregory ul'b PoeniL Can. 4, in Wassersclileben, p. 536 ; 
Adultery is violating the wife of another or a consecrated vii^n. Cap. 36 
Theodulf, A.r. 894 j Const. 10 Stratford, A.D. 1342 ; ConsL 4 Thoraby, A.D, 
1363; Lynd. 58. 

(238). Aiigtistin /&»{. c II : The evil of adultery surpasses fomication,and 
is surpassed by incest For it is worse to have intercourse with a mother 
than with any other woman. But the worst of all is that which is cunirary 
to nature. ... In things allowed for use, an excessive use is far more 
tolerable than a siugle or rare giving way in a fashion that ia not allowed. 

(239). Devoti Lib. iv. Tit. sv. : Sodomia est conjunctio duarum pei^ 
sonarum ejusdem BeiftB, quae sodomia perfecta dicitur ; earn vero proiime 
eequitur sodomia imperfecta quam admittunt dnae personae dissimUia 
SBXtka, quae corporum copulatione violarunt ordinem naturae. Rom. I. 
20, 87 ; Angustin 1. c c 11 and 13. ~~ 

(240). Theodori Pocnit. l il 3, in Haddan & Stubbs ill. 1 
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these are called excesses, tlie second crimes, the last mon- 
Btrofiities (*"). 

32. Simple incontinence is voluntary indulgence of sexaal 
desires ("^) between two persons who are under no disability to 
marry one another (**^). Concubinage is a habit of SDch indul- 
gence which stops short of wedlock to avoid the obligation of 
mutual fidelity (***), Promiscuous fornication (stuprum) is the 
degradation of the human body to promiscuous embraces for 
purposes of lu8t("*). Simple incontinence and concubinage 
are accounted lesser crimes Q*"), because they are strictly 
according to nature, and are visited with suspension for a year 
and doing penance during the forty days of Lent(-"). Pro- 
miscuous fornication was formerly visited with saspension for 
ten or seveo, but the time has been reduced to three years, 
becanse of human infirmity (***). 

(ill). Tertullian de Pud. c. 4 ; AH oilier frenzies of passiona impioUB 
both to the body and the sex beyoud the laws of nature, we banish from 
sit fhelUr o[ the Church, becaiiee they ore not sinA, hut moUHtrositiea. 

(242). Oreg. Nysf. £p. Can. □. p. 1]8: v;ojania ia-r'iv ^ j^apa dSueiaS 
tHfiott yoofiirrj Tur\ T^t Jirt6viiias i'mrX^peiirit. A mbros. np. Gratian Caus. 
xxxn. Qu. T. c. 2 : There is no rejil corruption uf the llcsh unless there 
haa first been a corniptiun of the mind. Auguatin Ibid. c. 4-T ; Chrysoa- 
tom Ilnd. c 10, says fornication can he committed by the will alone. 

(243). Tertullian de Pud. c 4 : Among us secret conneutions not Rrst 
pro[«swd in presence of the Church run risk of being adjudged akin to 
adultery nnd fornication. Augustin 1. c c 4, 6. Sec Wrdlock, § 9. 

(344). Apust. Can. ST : If any one has had connection with a virgin not 
b«truthed and keeps her, let him he suspended [from offering]. Decret 
UU V. Tit. 3V1. c. 1 : If a oiau lie with a maid, let him endow her and 
lake her to wife. 

(846). I Cor. VI. 15 delines the sin as making the members of a temple 
o! the Holy Ghoet the member? of a harlot. Hieronym. ap. Gtatian Caus. 
XLxn. Qu. V. c 12. 

(246). Alexander ra. in Decret. Lib. ii. Til. L c 4. 

(247). Theodoi-i Poenil, L II. 1, in H. and S. in. 178 : Si quia fomica- 

vertl eom virgine tmoanno ]>enileat ; si cum marita quatuorannos. i. xiv. 

lOi Ibid. p. I&S. Boedoe Poenit. m. 1, Ibid. p. 327 : Adolescens si cum 

Tirgine peccaverit, annun) tmum (loeniteat ; ai semel ct fortuitu, levigetnr 

' ctiatD od umani plenum. 

(Ma). Theodori Poenit. i. ii. 18, in II. and S. m. 179 ; Baedao Poenit 
, m. S7, tbid. 328. 



74 Short Manuals of Canon Law. 

33. Any nataral intercourse between those to wbom marriage 
is forbidden is a greater crime (^"J, becanse it involves the vio- 
lation of a vow or of some relation having the divine sanction. 
Such is adultery, which involves a breach of the marriage 
vow (*^) ; incest, which is a violation of the family relation (^') ; 
Bacrilegions incontinence, sometimes called incest, which in- 
volves the breach of a vow of chastity (^*) ; and spiritual forni- 
cation, which is lewdness between persona spiritnally related, 
as between a godparent and godchild (^\ or an incumbent and 
a member of his flock C**). Adultery and sacrilegions inconti- 

(249). Theociori Poenit. 1. c. m. 178 ; Alexander m. in Decrel. Lib, ii. 
Tit. L c. 4 ; Const, 10 Stratford, a.D. 1342 ; Lynd. 212. 

(260). So defined 1>y Cyprian Ep. 61 (Oxf. 65), 26 ; Aiigustin op. Orstian 
Caue. XXXII. Qu. v. c 16 : He is an adulterer who, either when iiis wife is 
long ill, or long abaent, or ia desirous of living continently, has iuterronroe 
with another woman. Innoi^ent Ihid. c. 23. 

(261). Conoil. Agath. a.h. fKKJ, Can, 61 : We call it inceat if one take 
hia brother's wife, who was almost the same aa a sister, or if a brother lake 
hia wife's sister. If one wed his mother -ia-law or first cousin (conaobrina), 
OP hiB maternal uncle'a widow or daughter, or his paternal uucle's daughter 
or step-daughter, or has defiled one akin to himself or the wife of one akin. 
ConcU. Paris, v. a.d. 615, Can. 14 ; Paeudo-Isidor. ap. Qrfttian Caus, m. 
Qu.iv.c4;/6ii.CauB. xssin. Qu. n. c. 17; Const. 17 Peckhani,A.D. 1S81; 
Decret. Lib. iv. Tit xu. ; Const. 4 Thorsby, a.d. 1363. See WriXxk, \ 22. 

(258). Hieronym. ap. Gratian I, Dist. xxvil c. 9 : Virgins who have 
married after they have been consecrated areguilty not somuchofadnltery- 
as of incontinence. Siricius, a.d. 386, and Concil. Tribur. a.d. 895, /Wtt 
Caua. xxni. Qu. L c. 14 : We hear that some have associated themselvea 
to sacred virgins, and have entered into incestuous and sacrilegious rela- 
tions with them after theii' making a solemn vow to God. See DiKiplin* 
of tht Re!i//ioui Lifi, % 36 ; Pritiilegt* of Order, % 50, 

(253). Grotiaii Caus. xxxiii. Qu. ii. c, IS mcutions a man and his god- 
mother, Caus. XXX, Qu, I, c, 8 a child and a godfather, 

(354), Qratian Caus. xxx. Qu. 1. c 8 : All whom we receive in penance 
are as much our spiritual children as those whom the water of baptism 
regenerates, either when held by us or dipited by us, Sylvester, therefore, 
admonishes every priest never to approach in fornicaliim his penitential 
child, IbiJ. c 9 : Let a priest know that if he has been guilty of incon- 
tinence with a spiritual daughter, he has commilled grave adultery, Ibtd. 
c. 10: Neither bishop nor prie.^t ought to have intercourse with those «' 
have confessed their sins to him. 
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nence were formerly visited with three and four years' exclusion 
from communion and severe penance (^), incest and spiritual 
fornication with seven yearB(*^). 

34. The greatest crimes of this class are rape and unnatural 
offences, Kape consists in forcibly abducting or criminally 
assaulting an ionoceDt girt against her will without any arrange- 
ment of marriage (^'). It is not, therefore, deemed to have 
been committed if both parties afterwards are prepared to 
inarrj' one another (*^), It is nsually dealt with as a civil 
crime because of the assault (^''), and in that case the ecele- 
Eiaticol discipline is made lighter. Unnatural crimes (-™) are 
visited with exclnsion from communion for from seven to 
fifteen years, because of the horror and disgust they create i^^), 
KoA are mostly punished by civil tribunals (*■*). 

35. In early days the contracting of a second marriage was 
Altogether forbidden by the Church. Under the relaxed rule 
of the fourth centurj" second marriages were tolerated except 
among the clergy, as being according to nature but a conces- 
gioD to hunian infirmity, provided those who entered upon them 

(265). Tlieodori Poenit- 1. siv. 9 and 11 in H. and S. lit. 173. Baedae 
Poenil. in. 7. /W. p. 328, but Theodori P^ienit. I. Ii. 1 says four years. 

(256). Baedae PoeniU in. 9, 11, 17, 18, Ibxil. 328. 

<$.'!>'). GelashiH, a.d. 494, ap. GraCiau Cans, xixvi. Qii. I. c. 2 : Rape is 
mid U> be catnmilled when a girt, without any arrangement of marriage, 
ia rideRtly carried off. Cuua. ni. Qu. iv. c 4 ; Const. 16 Edmund, a.d. 
1336 : Const. 4 Tlioraby, A.D. 1363. 

(258). LiiciuB III. in Decret. Lib, v. Tit. svii. c. 6. 

(S59). Alexander in. in Decret. Lib. v. Tit. xvii. c. 4, Bays tliat by leave 
ol the prince spiritual judges may take cognisance of rape. 

(260). Pseudo- Gregory ill.'s Poenit. Can. 11 in Wasaei'sclileben, p. 538 ; 
IiieeMi qui proprie iUicitaiu commix tioneui perpetrant. 

(261). Ambrof. ap. Oratian Caus. sxxit. Qu. vn. c. 12; Minus est 
Mcnndimi naturom coire quam advcrsus naturam delinquere. Theodori 
Poenit. I. II. 3-6 in H. and S. in. 176 ; Const 16 Edmund, a.d. 1236. 

(263). Bemigius IhiA. Caue. xxiii. Qu. v. c 39 : There ore Bomc enor- 
ntoas crimw which are better judged by secular judges than by priests 
and governors of churches. . . . Princes of this world are principally «m- 
atitutcd because of robbers, homicides, those guilty of ra]>c. . . . ConciL 
Tuon. HL a.D. 813, IhiA. c. ££, mentions incestuous persons, parricides, 
homicides u of civil cognisance. 
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underwent the discipline due to simple incontiueiice, and were 
enspended from comuiunion for a time (^. By mediaeval rule 
clergy guilty of simple incontinence or concubinage who had 
not taken a vow of chastity were ordered to be suspended from 
office for forty days, and to undergo discipline in the bishop's 
discretion. aft«r which they might be dispensed with, provided 
they had not intermeddled meanwhile with spiritual things (**•). 
Such, however, as persisted in concubinage aft^r being warned 
were ordered to be deprived (^); those gnilty of adultery to 
be suspended for five or seven years C™) ; and those guilty of 
sacrilegious incest (^'^\ spiritual fornication i^"), or unnatural 
crime i^), to be imprisoned in a monastery for life. A pres- 

(263). Apost. Const. 48 ; If a layman niarriea a second wife or a divorced 
woman, let him be suBpended. Tliuodori Poenit t. xrv, 2 in H. and S. 
UL 187 ; Diganius peuiteut utium annum. See WtAlii^, note 71. 

(264). Concil. London a,d. IIOS, Can. 9; Priests who choose Xa leave 
their woraeii and to serve Qod and His holy altnra shall have vicara to 
officiate for theui during tlie forty days in which they are to desist from 
their office, and ate to have ]>enaucc enjoined them at the bishop's diBcre- 
tion. Concil. Lat. iv, a.d. 1216, Can. 14 in Decret Lib. m. Tit. 1. c. 13 ; 
Const 3 Edmund, a.d. 1236 j Const. 16 Otho, A.n. 1237 : That those in 
holy orders keeping concubine!> do wholly discard them within a month. 
Const 8 Othobon, a.d. 1268. See PriviUga of Order, g 13. 

(265). Alexander ii. a.d. 1065 ap. Gratian I. Dint Lxxsi. c 16 : Should 
any bishop, piiest, or deacon hereafter tahe a woman or keep one, let him 
be deprived till he come lo satisfaction, and neither remain in the choir of 
singers nor receive any portion from the things of the Church. Concil. 
London A.D. 1175, Can. 1 : If a priest publicly keeps a concubine and 
does not dismisB her upon a thii-d admonition, let him be deprived. CondL 
IJit. III. A.n. 1179, Can. 11 in Decret Lib. v. Tit xsxi. c. 4 ; Concil 
Westminster a.d. 1200, Can. 10; Const 31 Langton, A.n. 1223: -Let 
clergymen [keeping concubines] after admonition be restrained by nib- 
traction of their benefice. Const 5 Peckham, A.n. 1279, directs the read- 
ing of Othobon's Constitution In be looked upon as a monition. Lynd. 10. 

(266). ConciL Aurel. lit a.d. 63P, Can. 7 ap. Gratian t Dist, lilXxl 
C 10 prescribes imprisonment in a monastery for lite ; but Isidor. Ibid. 
Caua. xsiln. Qu. ii. c. 11, and Decret. Lib. V. Tit. svi. c. 5 are more 
lenient. 

(267). Concih Anrel. in. a.d. 538, Can. 16. 

(268). Gratian Cans. xxi. Qu. I. c. 9. 

(269). Concil. Elib. A.n. 305, Can. 7 ; Concil. Tolet xvt. a.d. 691, Can. 
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bj-ter accidentally guilty of drunkenness is ordered to be sus- 
pended for thirty days (^''), and an habitual drunkard till he 
comes to satisfaction (^"); a layman for a shorter time, accord- 
ing to circumstances (*^-). 

Excesses peculiab to Special Positions in tiie Ciidkch. 

36. In addition to the above, there are excesses peculiar 
to particular ranks in the Church, the criminitlity of which 
consists in their being violations of specially undertaken obli- 
gations, or of disciplinary rules maile by competent authority 
for those to whom they apply (*'^). From the clergy the Church 
expects obedience to all her laws (^'"), unless the same are 
dispensed with by local custom C"*), and to them many things 
are forbidden which are tolerated in other Christians, who are 

3, forbids those guilty of such otTencea to receive communion even at the 
hour of death. Conci!. Westminster a,d. 1 102, Can. 28 : Proflignte obati- 
nate todomiles wure struck with tLnathema till by confession and jtenance 
tlKy deserve absolution. If any ecclesiastical person be gnilty of this 
crinie, let htm never be admitt«il to any higher order, and be degraded 
(lODi that he holds. Theodori Poenit. I. u. in Haddan and Stubbs tn. 
178; Concil. Lat ill. a.D. 1179 ia Decret, Lib. v. Tit. xxii. c. 4 ; Const. 
4 Thoraby, A.D. 1363. 

(370). Concil. Agath. i.n. 506,Can. 41, prescribes either corporal punish- 
tnent or thirty day^ Buspension. Const. 6 Edmund, a.d. 1230, forbids 
drinking bouU. See PriviUge* of Order, note 57. 

<i7I). Apwt. Can. 43 : Let a bishop, presbyter, or deacon who indulges 
in dice or driukiug either leave off or be deprived, Theodori Poenit, L 1. 1 
in H. and S. in. 177 : If B bishop or any one in orders is an habitual 
tlmulurd, either let him desist or be deposed from his place. Baedae 
PoeniL VI. 1, Ibid. 331 ; He who vomits tram druntenaess, if a presbyter 
or deacon, [let him do penance] for forty days, a monk for thirty, a layman 
for twelve^ Concil. Lat iv. a.d. 1315, in Decret. Lib. in. TiL I. c 14. 

(27S). Theodori Poenit. I. L S in H. and S. lit. ITT ; Baedae Poenit Ibid. 
p. 331. 

(273). Cyprian, Testimonies against the Jews, m. 66 : The discipline of 
God U to be observed in Church precepts. 

(874). Egbert's Escerpt. ; Const. 12 Wethershed, A.D. 1229 : Such as 
diwibey are called transgressors. Lynd. 3S, 316, 330. 

(275), Angnstin ap. Gralian Cans. xxxn. Qu. iv. c 7 : Jacob had four 
wirai, bat bccaose it was the custom it was not a crime. 



not Buch by choice but by early initiation. Elsewhere their 
special duties have been set forth ('™), any violation of which 
is accounted an excess. Clergy are also enjoined, nnder -pain 
of deposition, not to plot or conspire against brother-clergy (*") ; 
not to disobey their bishop (^''), save when he wantonly ("*) 
invades a right C*"); not to expose Lis wrong-doing before the 
world (^') ; and to respect ecclesiastical sentences, even when 
unjust (^^). 

37. Among excesses which are accounted particularij 
criminous for clergy may be mentioned bigamy (^*'), sning 
for spiritual matters before secular judges C'^), contn- 

(276). Ihttiei of Order, § 10. 

{S77). See above, § 23. 

(278). See Ordinariet. 

(279). Gratian Caus. sv. Qu. 1. c. 2 ; Lynd. 263 : The presumption is in 
favour of a judge unless lLc contrary is shown ; but Lynd, 345 : Malice ii 
presumed unless a jtist cause appears. Id. 10, 76. 

(280). Concil-Aurel. A.D. 511, ap. Gratian Caus. II. Qu. VII. c. 20; SbouU 
any one think to reclaim anything from his bishop, either in right of his 
Church or of his own right, let him not be removed from communion 
simply for convening him, so that he do not cliarge him with wrong-doing 
or crime. Decret. Lib. i. Tit, siim. c 8, aud Lib, v. Tit, XX£I, c, 5, 

(281). ApoEt. Const. II. 31 : He that casts reproach on his bishop by 
word or deed opposes Ood, not considering what He saith, Tbou shalt not 
speak evil of the gods [Exod.'xsii. 28], Theodori Poenit. ii. ii. 9, in Haddan 
and Stubbs nt 181 ; A priest may not expose the wrong-doing of his 
bishop, because the bishop ia over hini. See last note. 

(282). Concil. Antiocli. A.D. 341, ap. Gratian Caus. xi. Qu. in. c 6 ; If a 
bishop condemned by a synod, ar a priest or deacon by his bishop, inter- 
meddle with hia ministry ... let him never hope for restitution, or have 
optwrtunily of satisfaction in any other synod. Chryeost. Unil. c 30 and 
31 [ Gregory Ibid. I. Dist, ci. c. 8 ; Alexander iir. in Decret. Lib. n. Tit. siv 
c. 2 ; Innocent in. Ibid. c. 6. 

(283). Bigamy includes (1) marrying more than one wife, either me- 

aively or cotemporaneously, and (2) marrying a widow, a divorced, or 
a defiled woman. Apoat. Const, m. 2 ; Elfric's Can. 9, a.d. 967. See 
Order, § 47. 

(284). In addition to the authorities quoted, DiiiiMo/Onier, not« I^may 
be added Concil. Arelat. ii. A.D. 443, Can. 31 : If any clergyman preaome 
(« bring spiritual matti^rs before secuiar judges, leaving the synod, let him 
be excommunicated by all. Concil. AuUs8iodor.A.D. 578, Can. 35 ; ConciL 
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macy (^, obtaining ordera improperly, as by stealth, at a 
bonnii, oot of the Embertides, when excommunicate, or for the 
gecond time (^), and neglecting clerical studies wbiiat holding 
a cure of souls (^'). Should they be found to have offended 
in any of these matters, they should be visited with discipline 
regularly in consistory (^). 

Tolek lU. A.D. 5S9 Can. 13 in LabW vi. 700 ; ConciL Pai'is v. A.D. (i75, 
Can. 3, Ibid. YL 13S9 ; Concil. Cabilon. A.D. 649, Can. 11, md. vn. 387 ; 
PEcudo-tsiilgr. ap. Oratian Caiu. xi. <ju. 1. c 10, 13, 14 ; Law 6, North- 
nmbrian Priests, A.D. 950 ; Honorius lu. in Dccret. Lib. v. Tit xsxi. c IC, 
onlers an archdeacon to be excommunicalcd for having, contrarj to his 
oath of homage, and in violation of due revereoce, raised a question with 
his bishop, touching a spiritual matter, in a court of law. Const. 1 and Q 
Boniface, 4.D. 1261 ; Even the writ called juris utntni, for trying the 
vslidit}' of an alienation of ecclesiastical property, did not issue in this 
country 1>efore the statutes 13 Ed. i. St. I. c. 24, a.d. 12SS, and 14 £d. m. 
8l L c 17, 4.P. 1340; Const. 12 Stratford, a.d. 1343. For the cases in 
which a Umporal court may be appealed to, see Ordinuries. Lynd. 93, 
361. 146. 

(285). Apoat. fan. !9 : If any bishop, or preiibyter, or deacon, who is 
deprived justly (or manifest criraes, does venture to meddle with that 
miitiatralbn which was once entrusted to him, let the same person be en- 
tirely cut off from the Church. Concil. Lat IV. Can. 14, A.D. 1215, in Decret. 
Libt ni. Tit. L c, 13, reproduced in Const. 3 Edmund, A.D. 1236 : Those 
who, being suspended, do yet presume lo officiate, are ordered not only to 
he deprived of their beneUccs, but to he for ever deposed for their double 
crime. Concil. Agath. a.d. 506, ap. Qratian I. DiaL L c 21. See chapter 
on OTdinariu, Const. 4 Boniface, a.d. 1S6I, says that contumacy is either 
smple or pregnant, and that simple contumacy merits ei communication. 
Const. 4 Thorsby mentions — (1) officiating whilst suspended, (2) wkilat 
eicommunicate, (3) communicating in crime with one excommunicato, 
(4) communicating with an excommunicate in divinis as instances of 
contumacy. 

(286). Const 4 Thorahy, A.D. 1363. Haveri v. Bp. of Ltrndon, Na 69 in 
VMAvtrfi Report, See Order, § 40. 

(287). CoueL 4 Thoraby, a.I). 1363 ; Decret Lib. in. Tit L. 
(286). Innocent ap, Oratian i. Dist LXX£1. c 6 ; Those priests who are 
Hud to have done such things you shall order to be aunuuoned before all 
(in m«dio colloeari), and upon hearing the chaises made against ihem, if 
they are fouud guilty, to be removed from clerical office. StaL Eccl. Ant 
tLO. 60i,t(nd. L Diet. XC c. 1 : Let the bishop n.'duce discordant clergy to 
naaoD, and the synod condemn the disobedient. 



DISCIPLINE OP THE RELIGIOUS LIFE. 



, The Religious Life. 

1. The roIigiouB life has beeu defined to be "a syBtematised 
form of life according to the Gospel oonnBels, existiug for its 
own sake, aa a full expression of the Church's true and jwrfect 
life " ('). By early writers it was spoken of as " the angelic 
life," the heavenly citizenship, the apostolic life, the highest or 
the divine philosophy (*). Of it there are three varieties, vox. 
(1) the religious life in isolation, (2) the religious life in asso- 
ciation, and (3) the religious life in common (^). The discipline 
of the religious life is the discipline imposed by rule on those 
who have embraced any one of these three forms. 

2. Previously to the third century the religions life was 
chiefly pursued by isolated effort. Those who looked upon 
this world and the next as enemies ('') withdrew from their 
sarroundinga to cultivate asceticism in solitude (*), and for so 
doing the Church honoured them highly (*). Paul of Thebes, 

(1). Oiwiaet, in Introduction to Montnlembert'a Monks of the Weat 
ConciL Aiirel. i, a,d. 511, Can, II ; Coucil. Piiria v. a.D. 615, Can. 13 
Conoii. Tolet. rv. a.d. 633, Can. 55 ; ConciL Tolet. s. a,d. 656, Can, C 
Const. SI Peckbam, A.n. 1281 : The name of religious is by ua appropriated 
to the monastic life. 

(2), Epiphan. Ilaer. LXI. 4 calls it 6 rmu dyyi'Xuv Bios, ri ovp^ia iroXt- 
rtiiiara. dirooxoXiKot ^lot. Oregor, NysB, Orat,' Catech. c. 18 ; f/ i^Xij 
<tiAo<ro<f>ia Ipyf ^Xnv !j Xiiyy (oropdaffifVij. Nilus de MonasL ExerciL 
c. 8 : q Ntro $<ov (pikoaoifiia. 

(3). laidor. de Orig. Olfic 16, 3 ; There are three kinds of monks— [1] 
anchorites (i.e., solitaries], [2] eremites (desert-dwellers in aaaociationa), 
and [3] coenobites (iliose leading a common life). 

(4). Clem. 2 Ep. ad Rora. c. 6. 

(8). Devoti InaU Lib. I. Tit. ii, § 2. See note 10. 

(d). Apost Coiwt. VIII. 13 directs tlie ascetics to be communicated after 
the eingera and before the deaconeasea. Socrates VII. 17 relates that the 
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in the Deciaa persecutiou, and Antony in the following century, 
are nsnally spoken of as the pioneers of solitary asceticism ('), 
bat it had its votiries before among those less known to 
fame (^). In the pillar-saints of the fifth ceutiiry it received 
its extreme development. Those who supported themselves 
whilst leading it were generally called attchorites (") or monks ('"), 
those whom others supported, recluses. In mediaeval times in 
the West none were allowed to become reclnses without the 
bishop's or abbot's permisBion ("). 

3, Religious life in association is said to have been intro- 
dnced in the fourth century, in the Thebaid, by St. Pacbomius (") 

Novatiaiu made Paul the ascetic their biabop. See Chryaoetom, Against 
the Opponents of Monastic Life, ii. 4. 

(7). Hienmym. Ep. 22 ad Eusloch. c. 36, calls Paul the founder, and 
Antony the illuBtrator, of anchorite life. Socrates t. 31. Paul died 
A.D. 340. 

(8). Curzon, Monasteries of the East, relates tbal Fronto, with seventy 
brethren, is aaid to have retired to the villages on the natron lakes about 
160 A.n, Simeon Stylites stood on a pillar in the neighbourhood of 
Antioch from a.d. 4!0 for more than forty years. 

(0). iivBj;ap7r(u = retircra. 

(10). Aa unknown author ap. Gratian Caua. xvi. Qu. 1. c. 8 : Let a monk 
know hi* name, for fiiWc ia Greek for alone (iinus), and 3)(os is Greek for 
lad (tristia). Klonk he is called because he is solitary and sad. Hieronym. 
thid. c 6 ; It you wish lo be what you are called, a monk, i.e., a solitary 
ana (solus), what are you doing in cities, which are not a)x>de8 of solitary 
«n«s, but of crowds f 

(II). Condi. Venet. a.d. 465, Can. T, forbids a monk to withdraw to a 
H^itary e«ll without the abbofs leave. Concil. Agath. a.v. 606, Can. 68 
ap. Gntjan Caus. xvtll. Qu. il. c. 13 : We forbid new hermitages (cellulas) 
or BUiall c«agregationa of monks to be established without the bishop's 
knowledge. Concil. Aurel. l a.d. 511, Can. 24, Ibid. c. 14 : Let no monk 
leaving the congregation of the monastery presume lo erect a hermitage 
for purposes of ambition and vain-glory, without the bishop's permission 
mod the will of the abboli, Bridgett's Hist of the Eucharist, ii. 181, gives 
a graphic account of the walling up of a recluse. Const. 31 Edmund, 
A.D. 1336, forbids men or women lo be made close recluses without the 
bithop'* license. Const. 9 Mepbam, a.d. 1330 ; Lynd. 269. 

(IS). Pucbomiiis, liom 3!)2, established, in A.D. 3S0, on the island of 
Tabennae, in the Nile, in Upper Egypt, a society, Koa6ffmt, fiiaipa, or 
daartmm, which at the time of his death consisted of eight or nine mona- 
VOL. IL F 
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and St. Macnrias (^^), and by St. Basil in FontuB and C&ppo- 
docia("). Those who adopted it were called /term ifa("). In 
that and the following centuries, notwithstanding the meaeares 
taken by the Emperor Valens to restrain it ('*), the deserts of 
Egypt and Nitria swarmed with societies of assodated hermits. 
As St. Basil is often spoken of as the founder of associated 
asceticism in the East, bo St. Athanasiua is in the West("). 
St. Ambrose established a monastery at Milan (^*). At the 
same time convents for both sexes were founded in Rome, 
notwithstanding the ill-will of the people ('^). The small 

steriea, and contained 6000 raonke, according to Sozomen in. 14, and a 
century later, 50,000. Socrates iv. 23, gives a list of holy monks. On the 
ground stated by Cafaian de InsL Coenob. X. 23, that "a workiug monk is 
plagued by one devil, whereas an idle one is torn to pieces by innumenble 
evil spirits," St. Pachomius' monks united agriculture, boat-building, basket- 
making, and mat-weaving with their spiritual exercises, and not only 
supported themselves thereby, but also the poor and the sick. They were 
divided into twenty-four classes, named after the letters of the alphaliet, 
lived three in a cell, ate in common, kept strict silence, with the face 
covered, and made known their wants by signs. 

{13). MacariuB of Aleiandria, chief of the reclnses of Nitria, where were 
afterwards fifty monasteries {Bozomen vl. 37X retired into the Thebaid A.D. 
33S, established himself in the desert of Scetis a.d. 373, and died a.d. 394. 

(14). St Basil, bom in 328 a.d., established a monastery at Pontoa, 
358, and was elected Bishop of Caesarea a.d. 370. His improved rule was 
accepted by 80,000 monks before liis death ia 379, and was trsnaUted by 
BufinuB for Western use. 

(15). ipj]iiiTm, from ?p7/*oi:=de8ert-dweUers. 

(16). Cod. Theodos. xii. I. 63 a.u. 365 : Some partisans of idleness, 
leaving the duties of the community, take to solitudes and secret places, 
and, under pretence of the religious life, associate themselves witli troops 
of Amazons. These and all such, when caught in Egj-pt, we have ordered 
to be ferreted out from their hiding'places by the Governor of the East, 
and to be compelled to discharge their duties towards their country. 

(17). He introduced it in 340 a.d., when exiled. 

(18). Augnstin Confess, viii. c. 6 : There was a monastery at Milan, full 
of good brethren, outside the walls of the city, under Aaibruse as its 
supporter. Id. de Moribus Eccles. Cath. r. 33 ; I have seen a place of 
entertainment for the saints at Slilan, in number not a few, over whom 
one preabyter presided, a most excellent and learned man. Ambrose 
Ep. S, 10. 

(18). Hieroaym. Ep. 96 de Laudibus Marcellae, a.d, 413 ; Id. EpisL 64 
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islands on the west coast ot Italy (**), and the islands on the 
Dalmatian coast (^), became important monastic seats, St. 
Martin first established in Gaul a monastery at Poitou (*^), and 
afterwards, when he became Bbhop of Tours, another in that 
city (^). Honoratus founded the celebrated monastery on the 
island of Lerina, now St. Honorat, about the year 400 A.D. (**). 
Others rose on the island of Lero or St. Marguerite, and the 
Stoechades on the south coast of France. John Cassian, who 
was educated among the Egyptian monks, founded two at 
Jlarseilles about 414 a.d. (^). Monasteries of hermits appear 
to have been numerous in the early Welsh, Irish, and Scottish 
Chorches before they came under the influence of St. Bene- 
dict ("), the most celebrated being the two Bangor monasteries 
in Wales ("), and the Irish Bangor on the southern shore of 
the Belfast Lough. 

&d Pamniachiam, a.d. 398 ; Auguatin de Mor. Ecd. Cath. i. 33, a.d. 3S8 : 
I know of many places of entertainment for saints at Rome . . . where, 
not V> be burdenfome toany one, after the Extern fashion and St. Paul's 
precept, they labour with their hands. I understand they practise almost 
incredible fastings, not refreshing the body once a day at nightfall, as ia 
the most common custom, but going for three days or more without food 
or drink. Hieronym. Ep. 22 (al. 25) od Paidam, relates that at the bury- 
ing of a young nun supposed to have died of over-fasting, Blaesilla, a 
daughter of Paulo, the people cried out, How long shall this detestable 
race of monks go without being expelled from the city I Why are they 
not stoned or drowned ? 

(20). Ambroae Hezaemeron m. c 5 ; Hieronym. Ep. 84 [al. 30) de 
HorU Fabiolae, a.1). 400. Such were Qalliuaria, now Oalinara ; Gorgon, 
now Gorgonn ; Capraria, now Capraia ; Palniaria, now Palmaiola. 

(SIX Hieronym. Ep. 92 ad JuUanuiu : You build monasteries, and a 
vaat number of Ibe saints are supported by you in the islands of Dalmatia. 

(33). Mouasterinm Locociagense. See Severi Sulpicii Vita Martini and 
Oregor; of Tours de Miiaculis St. Martin rv. 30 

(83). Uajuis Monasterinm, corrupted into Marmoutier. 

(Z4). Acta Sanctorum ad 16 Jan. Pliny, Nat. Hist. m. 5, caUs the 
(•land Lerina, and the other island Lero. Sidonius, Carm. xvi. 104, calls 
it Lerinns, whence it is often abbreviated into Lerins. 

(45). Chwian de Inst Coeaob. n. c 3. He died after 433 A.D, 

(26). Baeda ii. 8 ; Haddan and Stubbs L ISS, and n. 142. 

(27). Warren Leofric Missal ix. says that Bangor Fawt 
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4. Already iu the fifth centory the irregular monastic I 
as then observed was becoming discredited, and the wan- 
dering of monks from place to place was condemned by 
conciliar authority (""). In this country wandering was also 
diacoanteuanced in the seventh century (^), Monaateriee were 
then founded in which the monks ltd a common life. One 
of the most celebrated of these monasteries was that of the 
Sleepless (a/coyii^oi), founded at Constantinople by Studins in 
the year 460 A.b. (*'). Throughout the West the rule of St- 
Basil gradually made way for the rule of St. Benedict, and 
religions life in common took the place of religiouB life in 
association. The rule of St. Basil continned to have adhereDts 
iti some parts of Spain, Italy, Germany, and Sarmatia, bat in 
this country only a few isolated societies of women survived 
the tenth century. 

5. The extension of religious life in common, after the fashioD 
of the early Church of Jerusalem, to the clergy, is UBually 
referred to Eusebius of Vercellae, about 365 A.D,,who required 
his clergy to live together under a common roof{"). His 

Deiniol, in Carnftrvonahiro, was founded by Bialiop Ueiniol, circa BIO A.D. ; 
Bangor lacoed, in the valley of the Dee, in Flintshire, was founded wme- 
what earlier by Dunawd, father of Bishop DeinioL 

(28). Augustin de Opere Monach. c. 26, complains of monks wundering 
about from sheer love of idleness. Sozoman i. 12. Id. vi. 33, says that 
Mrandering monks were culled diKrioi, also Evagrius i. 21. See note 38. 
Concil. Chalcedon A.D. 451, Can. 23, forbids wandering ; also Pelagins ap. 
Gratian Caus. xvi. Qu. I. c. 18. Justinian c 61, C. de Epia. et Cler. IbU, 
c 40 : Those mooka shall enjoy the privilege of exemption who conliDU« 
to dwell in momwteries, not those who wander about {AivaganiM). 

(39). Wihtiued's Uw 7, A.n. 693, in Haddaii and Stubbs in. 3S4 : If » 
shorn mnn [=• a oionk] go wandering about for hospitality, let it be given 
him once ; and unless he have leave let it not be tliat any oike entertain 
him longer. 

(30). Nicephor, Hist. Ecol. sv. 23. 

(31). AmbroB. Ep. 63 ad VercellonsM, g 66 : In the West, Eusebius of 
holy memory first combined these two distinct things ; living in the city 
he clung to the regulation of monka, and governed the Church with the 
sobriety of fasting. Maximus, Bishop of Turin, circa 4S8 A.D., Senn. IZ. 
de Eusebio in Muratorii Anecdot. Tom, iv. p. 66 : That he might 
himself to all his clergy as a heavenly mirror of spiritual institut 
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example was followed by St. Augustin of Hippo, wLetice a 
clcrgy-houBe was often called a monastery (**). The practice 
was introduced among the I'ranks by Chrodegang, Bishop of 
Metz, in the eighth century, and an improved rule drawn np 
for BHch commnnities by AnialariuB was sanctioned by the 
Council of Aix, in 816 A.D. C*); but vows appear not to have 
been taken by clergy living in community before the eleventh 
centuiyC*). Those who then took them were called regulars 
and Angustinian canons, becanse the rule they observed was 
based on the directions given by St. Angustine In his letter 
ad sanctimanifUfsi^). 

6. In the eleventh oentnry two well-established varieties ot 
coenobites are found existing in the Western Church, viz. (1) 
Iny-weno bites, generally called inonks, who followed simply or 
with additions the rule either of St. Benedict or St. Basil, and 
(2j clerical coenobites or caiions rcjnlar. who followed the rule 
of St. Augustin (**). Flach of these rules had communities of 

be gathered them all together iimler the eaclosure of ono roof, tliat thej 
whoM religious vow was one and ondivided might le«d ii cc)miiioa lite, and 
bave I common tabtu. Conoil. Turon. tt. a.d. 667, Can. 14, requires 
cle^f aad monks \a have a common school and dormitory. Lingard'a 
Anglo-SazoD Church, L 1 50. 

(32). Amhros. Serm. 355, Possidio Vit. Augustini, c. 6 : Having heen 
otdained presbyter, he quickly erected a clergy-house (monaaterium) 
within the Church precincts, /bid. c. U; AugnstinSermonesduodeMoribns 
(.Tlerii»rura. Hieronym. ap. Gratian Cans. xn. Qn. 1. o. S and 7 ; On^ry 
/Kd. c H, my that clergy [i,e., regular clergy] iiiuy possess nothing. Hist, 
MonuL de Abbendon ii, SS, calls a country rectory moDnsterium. 

(33). See TV Diorete. Coneil. Ensham &.D. 1009, Can. I, requires canons 
to have a common dormitory and refectory. ConsL 44 Langlou, a.d, 
IS32, docs the same. 

(S4). Warren's Lcofric Hissal, p. sxvi. ; Hoddnn and Stubbs iii. 461, say 
thftt "tile first nee of the word cunontri in the sense of canons living in 
oomuunity, bnt without monastic vows, that occurs in English history " is 
in the It^aline synod of Chelsea, &.D. 767. 

(35). Ep. 109. Soe Augustin ap. Gratian Caus. xii. Qu. t. c 10, 1 1. 

(3S). Const 40 I^ngton, a.d. 12iS : That monks, cauous regular, and 
■una eat in one refectory. Coucil. Educ. ap. Qratian Caus. six. Qii. in. 
c 1, forbids monk* to draw off canons regular from their own rule to 
See Religioai Orden, % S. 
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women as well as of meii(*^J. The professed members of 

lay-society were called cloistered •monks or minikins, and were 
restricted to the cloister- walls (^), those of a clerical society 
cano7is regular or cammesses. Nunneries where minikins dwelt 
were directed to be placed under the protection of monas- 
teries (^), but at some distance from them, because of the 
wiles of the devil and the tongues of men (*"). In many ph 
there existed double moimsteriea ("). and in this country 
monasteries were under a lady -abbess (*^). 

7. Aa the northern nations for the most part first 
acquainted with Christianity through the teaching of monastic 
missionarieH, so the common form of the religious life was the one 
which commended itself most to their sympathies, besides being 
in itself best adapted to a northern climate and the prevailing 
system of agriculture. Under the conviction of its truth, thou- 
sands of men and women — the noblest, the wisest, the best, and 
the most cultured — turned their backs on the world, overcame 

(37). ConciL Lat, ii. a.d, 1139, Can. 26 ap. Oratian Caua. sviii. Qu. IL 
c. 2S ; We desire that the pemidouB and detestable custom of certain 
women he abolished who desire to be looked upon as minikins, although 
they conform neither lo the rule of St. Basil, Benedict, or Auguatin. Lynd. 
213. 

(36). Alexander ii. ap. Gratian Caue. svi. Qu. L c. 11 ; Coiicil. Ebor. 
A.D. 1195, Can. 14: That all opportunity of wandering may be taken 
away, we forbid [moaks, canons rc^ilar, and nuns] to take to farm Obedi- 
tnett, or to take long travels, or go out of thetr uonasteries without some 
certain reasonable cause. Can. 15 : That nuns do not go out of the verge 
of their monastery but in the company of their abbess or prioress. 

(39). Concil HispaL n. a.d. 619, Can. 11 ap. Qratian Cans, sviii. Qn. O. 

(40). Concil. Agath. a.d. 506, Can. 2fi, Ibid, c 23. Concil. Augustodtm, 
A.D. GTO, Can. 10. Baeda iv. 25, relates the disgrace of the nuns of Cold- 
inghani, a.d, 684, which called forth canons of Cloveaho, A.D. 747. 

(41). Double monasteries existed at Whitby, Wimbome, Barking (Baeda 
IV. T) and Coldingham. See notes Bl, 216, S64. 

(42), Theodori Poeait, n. vn, 8, in Haddan and Slubba ni. 195, condemni 
but tolerates the practice. Syn. vii. A.D. 787, Can. 20 ap. Gratian Caua. 
zvin. Qu. n. c. SI, also condemne it. Lingard's Anglo-Saxon Church l 
212, 227. Nevertheless double monaatories were not unknown 
country in later foundatiom. See Beligioja OrdeTs, ^11. 
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the fervid impulses of yonth, and abtindotied all that seemed 
faireet and most attractive in life, in order to present them- 
Belves to God a living sacrifice, and to serve Him with nn- 
distracted mind. Can it be wondered at that, when in the 
sixteenth century the monaateries were blackened by the 
calumnies of sacrilege and oppression, the reli^ons life of 
the people was for a time brought to a standstill ? 



Gilds, Cohfhatebnities, Societies, Congregations. 

8. The simplest form of voluntary association for a united 
purpose is that of a religious gild or confraternity. A religious 
ifiid has been defined to be an association of Christians directed 
by epiritaal authority, having for its object the performance 
of some special work of piety or philanthropy C). It. is distin- 
guished from a confraternity in that a gild aims at fulfilling 
something more than the minimnm of Christian duty by a 
simple promise or vow to do some particular works of piety (**), 
whereas a eonfratemiiy is an association Ln which the whole 
life is devoted to some religious or philanthropic work, and 

(43). Thradorue a Spiritu Sancto Pars. ii. c u. art. £ g I ; Oonrrat«mi- 
tsUc Gdelinm sunt congregatioDes in unum quaadoque convenientiuia ad 
qD>«dam pietatis oflicia obeunda, ecclcsia«tica auctoritat« institutae. Bee 
B^ringer, Les Indulgences, 1890, vol. ii. p. S. Craissoa, § 46M, says: 
F^delium congregation es a<l exercendn pia opera auctoritate ecclesiaatica 
inntilutaa. Hatch, Bainpton Lectures, p. 96, traces the origin of the 
Cfaunrh to a series of gilds whose essential feature was poverty. Ihid. 3fi. 

(14). Toulinin Smith, in hia Introduction to English Qilds (Early 
English Teat Society, No. 40) : "The gilds were lay bodies, and existed 
for lit; pm-poees, and the better to enable thoee who belong to them rightly - 
and nnderFtandingly to Tul&l their neighbourly duUen oa freemen in a 
fnealAte." The Cambridge gild in Kemble's Saxons I. 613 recites : In 
thi« writ is tlie notification which the brotherhood hath made nt the 
ihanen' gild of Orantabyrig. That is, that each give oath upon the relics 
U> the real that he would hold true lirotherhood for fiod and for the 
world, and all tlie brotherhood to support him that hath the beat right 
If aay gild brother die, all the giWship is to bring him where he desired 
to tie, . . - and let each brother contribute 2d. to the alms, and out of this 
mm let what is fitting be taken to St Ethelthrytli. . . . 
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is initiated by a solemn vow. A gild becomes a socUty 
corporation when its members adopt for certain purposes a 
common life, or acquire coilectively some foundation pro- 
perty (**), although the members are not thereby withdrawn 
from their own family life, and do not part with their own 
private property. A confraternity becomes a congregation when 
a common life is part of the rule ("), coupled with eoleniu 
admission, a novitiate, and a Epecial habit. 

9. There ejdsted in former times numerous religious ^ds and 
societies in nearly every town and parish in this country ("), 
the objects of which were invariably threefold, viz. — (1) some 
particular form of charity or temporal good to others ; (2) 
some work of piety or spiritual good ; and (3) some kind of 
social entertainment for mutual benefit (*^). 

10. As a work of temporal charity some undertook the care 
of the sick, the aged, and the unfortunate through fire or 
shipwreck (^*) ; others helped prisoners or pilgrims, or con- 
tributed funds to redeem captives from the infidels, like the 
celebrated gild of the GonfalonierL Others made it their 

(46). The term foundatiun iuuliidee (1) fandatio incipiens, or the act 
of incorporation, and (2) fundatio perficiens, or the dotation. He who 
makes the first dotation is the founder in law. Stephena' EccL Stat. 471, 
who observes, p. 68, that ])rior to the statute 15 Ric. ii. c. 5, a.d. 1391, 
restrictions in mortmain did not extend to landfi purchased for gilda or 
fraternities, hut only to those purchased for the religious. 

(46). Lyad. 151. Coogregalions eiieted as corporations ^K^egate (I) 
hj common consent or repute, as well as (2) by ezplioit foundation, before 
the statute S3 Hen. viii. c 12. That statute forbad corporations to take 
property to rtUgiaut uses for more than twenty years, but left unimpaired 
their power of taking properly (o charitable uses. The statute 1 Ed. vi, c 
14, took away the properly from all. Corpotations for charitable purposes 
were made legal by 14 Eli?,, c. 14, and 43 Eliz. c. 4 (Stephens' Eccl. Stat. 
494), and hosjiitals by 39 Eliz. c. 5, a,d. 1697. 

(47). Taylor's Index Monasticus gives a Hat of 909 in the county of 
Norfolk only. 

(44). The oyamr is the oAsociation-nieal in the great gild of the Church. 

(49). Exeter OUd in Kemble'a Saxons in England i. 512 : At a house- 
burning let each man contribute one penny. Gild of Wigendale in 
Toulmin Smith, p. 117. 
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bnainesE to keep highwaye, bridges, and city walla in repair j 
others, again, to build churches, or to supply vestments and 
chalices to those that reqnired them ; others supported schools. 
These religious gilds must not be confounded either with the 
frith^iids ("*), the object of which wns the preservation of the 
king's peace, the protection of life, and the prosecution of 
thieves ; nor yet with the Kansas or merchant-gilds, the object 
of which was the promotion of trade (*^), 

11. Together with works of temporal charity were combined 
works of spiritual piety, such as the comfort of the dying, 
the burial of the dead (*^), praying for the souls of gild- 
members alive or dead, the provision of devotional lights in 
chnrches C"), the ringing of church bells. And to these were 

(60), Lingard'fl Angki-^axon Cliurch n. 62 ; Stubhs' Const. IliBt. L 413. 

(61). Stiibbs, p. 411 J. Brooking Rowe in Trans. Devon. Assoc vni. 
aai, Elatea that in 1236 a.d. the ablwt and monks ot Buctaat became 
metnbera of the Merchiuits' Gild at Totnes. 

(52). Exeter Gild in Keiuble, p. 512 : The Assembly waa collected in 
Kieter for Ihe love of God mid for our bouI'b need, both in regard to 
oiir health of life here, and to the after-days which we desire for ontselvas 
\ff Ood's doom. We have agreed that our meeting shall be thrice in the 
12 months — (1) at Hicliaelmas ; (2) at St. Mary's mass after midwinter 
[S Feb.] ; and (3) at All Hallows' mass. And let the mass priest at each 
of onr meetings nng two masses — one for the living friends, the other for 
the dead ; and let each brother of common condition sing two psalten of 
Pealros, one for the living and one for the dead ; and at the death of 
a brother each man 6 masses or (J psalters ; and at a death each man 
R pence. Abbotstmry gild in Monasl. Angl. I. 27S. Judicia civitatis 
Ltnulin. in Kemble l 243 : And we have ordained respecting every man 
who has given his wed [contract] in our gildahip, if he should die that 
each gild lirother should give a gesuful loaf (i.e., an ubble) for his soul, 
and sing ^0 (psalms) or get them sung within 2Q days. 

(53). Qild of Wigendale in Toulmin Smith, p. 117 : Also, if a gild- 
[eOow die, i'.<,, perish by water or by land, then shall the gild brethren go 
•e«k him 3 mile about and bring him to <..'hrislinn burial, anO the light 
l>efore him to dirge and church, t.«., a torch that shall bum at the elevation 
of the ma« every Sunday. And when the brethren and Histeni be gathered 
at their general day what good man conie to our fraternity, he shall have 
memt and drink while it will last. Stratford -on -A von gild, tbi<l. p. 25, 
rvqnirea pnymenla to be mode four times a year, and from this fund one 
was-ta|ier to be kept up. " And tlie Uper shall be kept alight every day 
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added festal celebratious or gatherings for social eutertaininent 
on stated days, when, under the management of the 8t«ward 
and caterers, the gild-raembers met for mutual benefit to both 
body and soul, and invited others also to partake of their 
hospitality ("). 

12. Among religions gilds the asBociattons of the secular 
clei^ for mutual instruction and the observance of a common 
rule, after the fashion of the frith-gilds or lay-tithings C*), have 
had a lasting effect, and have developed into the institution 
of rural-deaneries. The members of these gilds were pledged 
to stand by one another for satisfaction (^) if a gild-member 
were wronged (*'), to act as compurgators, to the required 
number of six or twelve ('^) if a member were falsely accused, 
to abstain from meddling with the gild-rehitions of outsiders (^), 



throughout the year at every maaa in the Chuwh before the lileased eroas, 
80 that God, and the Blessed Virgin, and the veneralile Crosa may keep aU 
the brethren and sistem from ill." 

(54). Judicia civitatis Londin. in Kemble l 242 : That we gather lu 
UH once in every month if we can have leisure. . . . And let the 12 men 
have their refection together, and feed themselves aa they think right, 
and deal the remains of the meal for the love of God. 

(66). Kemble's Saiona L 238, 250 ; Stubhs' Const. HisL l 414 ; Brown 
in 8l Paul's Ecol. Society m. 239. 

(66). Laws of Satisfaction 7, a.d. 725 : Of sntinfaction made for violation 
of orcicra one share belongs to the bishop, a second to the altar, a tlilrd to 
the fraternity, 

(57). Laws of Northnnibrian Priests 1, a.d. 950 ; If any wrong be 
offered to a priest, let all hia mates, with the help of the bishop, be veiy 
zealous for satisfaction. 

(68). I.BW 6 Cnut, A.i>. 1017 : If it happen that a priest who Hvcs 
regularly be impleaded for crimes and want of skill, and he knows Lintaelf 
to be clear, let him make his purgation by himself alone if it be a single 
accusation [t.e,, made by three men]. If the accusation be double ]i.e., 
made by four men] let him purge himself together with two of the 
same order with him. If he be impleaded by a triple accusation [made 
by six], let him Uke six of the same order. Law 19 Cnut, jLD. 
1018; Coucil. London A.n. 1108, Can. 4; Let him make his purgation 
by 81)! witnesses. Can. 12 WestmiUBter, A.D. 1200; Const. 10 Stratf ord, 
A.D. 1S42. 

(69). Edgar's Law 9, a.d. 960. 
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and on the death of a member to say each one a trental of 
psalms for the repose of his soul (•*). 

13. For the eatabiishment of a frith-gild or a merchant-gild 
no religious recognition is necessary. For the establishment of 
a religious gild the Btinction of the incumbent who lias the 
core of soula is requisite, and also that of the bishop for any 
self-governing congregation (*•). This sanction carries with 
it three things: (1) the rule is thereby admitted to be an 
allowed mle of the Church ; (2) the cure of souls of the 
members is committed to the bead of the congregation ; 
and (3) the congregation becomes eirtra - parochial and 
extra-diocesan to the extent that all monastic institutions 
aro(«). 

14. A congregation which exists for a philanthropic purpose 
is called a hospital (*^) ; one which exists for edncational 

(60). Gyadl London A.D. 940. 

(61). OandL Agatb. A.D. 6(1C, Can. 27 iip. Gratian Cans, xviii. Qii. ii. 
c 12 : Let no one pKsume to Tonnd a new monastery without the Inshop's 
penniwion or apirroval. ConciJ, Chalcedon A.D. 457, Can. 4 : That no one 
Utj'where build or establish a monastery contrary to the will of the 
dioceoans. Coai^iL }tfontpel]ier a.d. 1215: Non fiant de caetero confra- 
triae ni!>i aceedente episcoporum auctoritate. Coost 31 Edmund, A-D. 
laae ; Lynd. 157, 166, S14 ; B<^riDger, Les Indulgences n. S. 

(62> ConciL Tolet. it. a.d. fOi, Can. 6U ap. Oratian Cauo. xvm. Qu. o. 
c t : Let biahopa (sacerdotes) claim no more authority over a moDastery 
than the canons allow them, viz. [1] to eihort motiks to a holy converea- 
lion, [i\ to institute abbots and other offices, and [3] to correct breachee 
of rale. Cnusaoii, g 466.1. See note 83. 

(63). Some hospitals, says Coke 343, (a), arc [1] corporatioi^s aggregat« of 
maay, ■• of nuuter or warden and his confrtna ; sume [3] where th^ 
maMcr or warden hath alone the estate or inheritance in him, and the 
tmtfaren or ciaten have power of consent, having a college or common seal. 
!t ha* been held that only bospitala founded Cor siiperBtitioug purposes (to 
which the ftatnte i Hen. v, St L c. 1, *.I>. I4I4 n^fers) were included in the 
rtatulc 31 Hen. vtn. c. 13, which aboliahed monaBtorJpB and alilwys, that act 
ap]dytng only to regular and not to secular fousdaiions. Stephens 239, 
Id. 470, observe* that bospilala at which [3] the master or warden "batli 
tlw tttUdx in view, bat they liave no college or common seat," cannot be 
deeoiHl incorporalionf, the master or warden being merely a trustee for 
tiie hoiue. 
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purposes a collfje ("*) ; one wliose sole aim is the religions life 
a convent (^). At tlie beginning of the thirteenth century the 
Fourth Lateran Council forbad the establishnient of any new 
congregations for the religious life, except upon one of the three 
existing mles of St. Basil. St. Benedict, or St Augustin (*). 
In this country all congregations for the exercise of the religions 
life were abolished by Henry VIH. ("') ; and by Edward VI. 
all the property of " colleges, free-chapels, chantries, hoapitalB, 
brotherhoods, and gilds," except those existing for trading 
pnrposes, was forfeited to the Crown C^). ^^_ 



Religious Societies ok Hodses. ^^^| 

15. In its origin a religious house is an associated monastic 
household, consisting of members who have renounced the world 
in order the better to devote themselves to God's service by a 
Bystematised course of life, but still are free to come and to go 
and to place themselves in some other household as they find 
moat conducive to holiness. When the inmates live apart in 
separate cells, the association is called a lauTa(^) ; when they 
lead a common life, and have all things in common, a convtiU. 
The household belongs to the abbot, called u^S^a?, ^ovfuvo^, or 

(64). The two iiaiveraitieB and their colleges were refounded by 13 Elk. 
C. 29, A.D. 1570, because tbey were included in sec. U of 1 Ed. vi. c. 14 

(65). HonoriuB m, in DecreU Lib, v. Tit. xxxj. c. 1-1, wyi that privBte 
persona "asaociating theniHelves together cannot regularly constitute ■ 
college unless it is specially conceded to them." This must be understood 
in a religious sense. Otherwise it was not the law here. See note t&. 

(06). Can. 1.3 in Decret. Lib. m. Tit xxsv. c. 9 ; Const. 31 Edmnad, 
A.D. lS3fl : Because diversity of religion brings confusion into the Chunb, 
we charge thut they who will found a new religious house or hoapilal take 
from us the rule and institution of it. ConcIL Lugdun. ii. A.D. 1274, in 
SejiU Lib. UL Til. SVII. c. 1 ; ConciL Vien. a.d. 1311, in Clem. Lib. m. 
TiL XL. c. 1, condeinw tlie Bvguius. 

(67). See Qasquet's Henry viii. and the English Monaatcries. 

(68). 37 Hen. viii. c. 4, A.n. 1545, and 1 Ed. vi. c U The last acte 
were so general that the colleges ot Oxford and Cambridge, Wii 
and Elon had lo purchase luerty, Only trading gilds were exempt. 

(69). Evagrius i. 21. 
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ap-)(ifiavhpiTr)ii, who prasiJee over it in temporal concerns, and 
makes rulee affeoting the inmates, to which all are subject as 
long as they continue inmateB \ but originally the abbot had no 
rale over the members in spiritual matters. 

16. A new departure was taken in the sixth century in the 
West by the rule of St. Benedict, which substituted religious 
life in common for associated religious life, and to the cus- 
tomary ascetic vows of poverty and chastity added a further 
one, that of permanent obedience to the abbot. Thereby, in 
accordance with the then customarj- feudal ideas, the monk 
became the abbot's man, and the latter could reclaim hiiu as 
Bnch("''). just as a bishop could reclaim a runaway clerk ("'). 
The lej.'al possession of whatever property belonged to the 
house, and the sole disposal of it, lay with the abbot as the only 
person competent to own property, all monks being accounted 
dead men in lawC^). In the use, nevertheless, which he made 
of it he was called upon to consider the purposes for which it 
had been given, to treat bis monks as hie children, to provide 
tbem with neceasaries to the Qtmost of his ability {^) \ not to 
waste the estate (^*), or to grant leases of it, or to alienate it 
without the consent of the family (^*) and the bishop ('*}, and 

(70). Concil. Aurel I. A.D. dll,Caii. 19 : Those who hava wandered away 
when fonnd aludl be recalled \a custody by the help o[ the biehop. Gre- 
gory IX. in Decret. UK in. Tit. xuu. c. 24 : Let abbots and priora every 
yMT carefully seek out tboae who bavti deaerled or been ejected from their 
maBUIeriefi, and excommunicate them if tliey refuse to return, Ayliffe 13. 

(71), ConciL AretaL iv. a.u. S24, Can, 4. 

(79). Innooent ni. in Decret. Lib. I. Tit. ni. c 21, s\n\j^ that abbots are 
« ffieio hound to act us proctors iu the aETairit of their congregatioas. 
Coke L Imt. sec. 133; Abbols, priors, and other religioua aad wcular 
penons ktb dead persooa in law, and have capacity to have lands and 
good* only tor the beuetit of the bouse, and cannot make any t«sUnienl. 
Arliffe 11 ; 63 Hen. m. C 38, i.D. 12C7, and Stephens' Eccl. Stat. 6. See 
Iwt«IBfi. 

(73X Concil. CloTttiLo ^d. 747, Can. 4. 

(74). Ibii. 

(TO). CoocU- Cheliea t.D. 816, Con. T, lays fur not more ihau one Lie. 
HowKUH ax. in Decret. Lib. m. TiL xxxv. c 6. 

(76). ConciL Aguh. *.d. e06, sp. Oration Cam. xvii. Qu. iv. c. 40 ; Ore- 
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not to admit more members than the estate could support ("). 
An abbot was, moreover, forbidden to convert, an exempt into 
a non-exempt monastery, or to nnite a church which belonged 
to himself in full right (plena jura) ('*) without the consent of 
the brethren. 

17. At first the abbot was regarded as the lay-lord only of 
the honse, and had no cure of Bonis ("), He was himself a 
layman ^), and according to English use often a lay-woman ("). 
The Celtic monasteries of associated hermits had their own 
bishop, who was nnder the abbot, but there were in Saxon timee 
abbeys which had no presbyters among their members {"). 
The Galiican and the Roman rule made the abbot subject to 
the bishop's visitation (^) ; the old English role placed him 

gorj Ibid, c 41 ; ConciL Epaon. a.d. 517, Con. 8 ; Coiut. Kempe, A.D. 
1444. . 

(77). CoaciL Cloveaho a.d. 747, Can. S8. 

(78). Coeleatin. ia Decret. Lib. v. Tit, xxxi. c 8. 

(79). Gregory Ep. 1 1, a.d. 594, ap. Oratian Cuus. xvi. Qii. 1. c. 38 : Thej 
who Bs presbyters, deacons, or olher clergy of whatever order, in any way 
discharge the active service of a Church (ecclesiia militant], you c&nnot 
allow to be abbots over monast«rieB. 

(80). Wihttaed's Dooma, A.D. 696, Can. 18 ; Egbert's Answers 7, 11, and 
12 ; Gregory ap. Gratian CatiH. xvi. Qu. L e. S : No one can preside over 
the government of a monastery whilst daily obliged to continue in the 
service of the Church. 

(81). Gregory ap. Gratiaa Cans, sviii. Qu. n, c. 20, forbidg women to 
have tbe run of monasteries, or monks to employ them to manage their 
households (commatres). Theodori PoeniL tL vi. 6 in Haddan and Stnbfaa 
m. 195 : Men may not preside over women monks, nor women over men ; 
yet we do not destroy the custom wliicb prevails in this land. In 7Q0 
A.n., four out of the eight monasteries in Kent are found governed by 
abbesses. H. and S. in. 242, 

(82). Coacil. Cloveaho a-d. 747, Can. 6 ; Ayliffe 12. 

(83). Coacil. AureL i. a.d. 511, Can. 19 ap. Qratian Cans. xvni. Qu. IL 
c. 10 ; Conca Arelat v. Can. 2, A.D, 554, Ibid, c. 17 ; Gregory Ibid, c, 19 
and 23 ; Concii Rothomag. A.D. 650, Ibid. c. 29 : Not once but often ia llie 
year let bishops vleit monastericfi, and if aught be amiss, let it be amended. 
Kgberfa Excerpt. 62, a.d. 740 : Let abbots continue under the power of the 
bishop, and jf they transgress their rule let the bishops correct them. 
Concii. Autissiodor. A.D. 578, Can. S3, directs an abbot to be sent to another 
monastery to do penance who foils to inform the bishop or archdeacon of 
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nnder the archbishop (^) ; and to preserve the ancient freedom 
of monks to p1ac« themselves under whom they pleased, the 
rale of St. Benedict gave to the community the power of 
electing their abbot with the bishop's assistance {**), and re- 
qnired him when elected to be admitted to office by the bishop's 
benediction (*), By the rule of the ninth century the abbot 
was himself required to be in Holy Orders (*^) ; and then, under 
the influence of the same causes which perfected the parochial 
system in the eleventh century, the honsehold became a 
recognised centre of religious ministrations, of which the abbot 
was deemed to have the cure of souls (*^). He then nominated 
to the bishop those who were required to be ordained for the 

lUe offences of u monL ConciL Lat. iii. a.d. 11T9, in Decret. Lib. v. Tit. 
XXXI. e. £, authorises abbots to refuse more than canonicnl obedience. 
Innocent ill, /&iJ, Lib. in. Tit sxsv. c, 8 ; Honoriua nL Ihii. Lib. v. Tit. 
III. c. 43, reiiuirea Cistercian abbots t^ take an oath o( uanonioa] obedience 
lo the biefaop. 

(84). Wihobaed's privil^e, A.D. 692, Can. 3 : \VTien an Qbl)Ot departs 
this life let it be notified to the archbishop, und let such an one u is 
worthy be chosen with his advice and consenL 

(85). GrtB"*? T' Oratiaa Cans, xvnL Qu. ii. c 3 and 4; Theodori 
Poeitil. n. VI. 3, a.d. 680, in Haddan and Stubba iii. 185 ; The coogrega- 
tioD ought to choose for themBelves an abbot after a death. Concil. 
CheleenA.D. TS7, Cun. 5 : If an ablwt depart'! this life, let religious pastors 
of approved life be chosen from among themselves in the Lord, with the 
advice of the bishop within whose parisli the monastery is Bitua1«. Concil. 
CbeJM* A.II. SIB, Cos. 4. 

(S6), Boniface, writing to Cnthbcrt, A.D. 746, in Haddan and Slubbe iii, 
381, cbIU those robbere and Bacrilegious peruoas who intrude lliemselves 
imio BioDasteries without the bishop, Concil. Chelsea a-D. 816, Can. B; 
CoDciL London A.D. 1126, Can. 3 : That at the hlusaing of abbots a cope, 
a cupel, a towel, a bann !« not demanded. Concil. Woatminster A.D, 
113S,Oul3; Alexanderiv. in Seit Lib. v.Tit vii.c 3 ; Chron. Monaat 
de Abbendon ii- 281, relates that when Siward, who was elected abbot in 
1034 A.IX, received the benediction, to all the costomurj interrogatories he 
answered No, but when asked if he wished to be blessed, replied, I deeire 
lo have Ood's blessing and jours. 

(87). ConciL Cloveaho A.D, 803, ia Haddan and Stubbs m. M5, forbids 
tlK fnture appointment of lajimen and seculars as abbots. 

(88}. ConciL Westminster a.d. 1102, Can. IS. 
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spiritual ueeds of his household (^), and appointed coDfesssoTS 
for hia monks (**). His jurisdictiou thuB extending over 
clergy as well as over laity, he was accotinted a prelate (*'), in 
token whereof he used a pastoral staff C*^), and had a seal of 
office C^), If he had been bleaaed be was allowed to bestow 
minor orders npon his subjects ("), and to give the solema 
benediction to the people in Churches belonging to liimself in 
full right {plena Jure) (^^). 

18. As being the head of a religious household (■*). an abbot 
was always required to be of approved life ("'), and by mediaeval 
rule might not be admitted to office until he had himself made 
the profession of a monk (™). That he might have abundant 
evidence of his own holy life, he was directed to change his 
chaplain every year(™). It was declared to be his duty to see 
that his subjects were regular in their conversation (•*'), and 
that they applied themselves to reading and study (^'") ; bat 
his authority was strictly confined to his own subjects (^'*). 

{89). Const. L Reynolds, A.D. 1322 : We enjoin abbots and priors Dor lo 
cause their munks and uanone to be orduiued by any bishop except thf 
diocesan. 

{90). Concil. WestminBter a.d. 1102, Can. 18: That monkf enjoio 
penance to none without their abbot's consent. 

{81). Ayliffe G ; Const 36 Lanijton, A.D. 1222. 

(92). Cbron. Monaal. de Abbendon ii. 286, relntea that when Faritiiu 
wsfl appointed abbot in 1 102 a.d., he placed hi« pastoral staff abore the 
altar directly after moss, because ArcbbiBhop Annelm was then in exile. 

(93). Const. 28 Otho, a.d. 1237. 

(94). Innocent rii. A.D. 1210, to the ArcbbiHhopof Rouen, in DacreL lib. 
I, Tit srv. c. 11 ; Alexander iv. in Seit. Li!i. v. TiL v 

(96). Aleiandcr iv. 1. c. 

(96). Aleiandar iv. in Sent. Lib. v. Tit. vn. c. 3. 

(97). Gregory ap. Oratian Cans, XYiii. Qu. n. c 3 and 4 ; WihOd 
Privilege, a.d. 692, Can. 3 : Let such an one aa is worthy be chosen. 
Chelsea A.D. 787, Can. 5. 

(98). Const. 19 Otbo, A.D. 1237. 

(99). Const 37 Langton, a.d. 1222. 

(lOO). Concil. Clovesho a.d. 747, Can. 4. 

(101). Ibid. I. Can. 7. 

(102). Theodori Poenit n. vr. 16, in Hoddan and Stubba m. 1 
monastery boa no power of imposing [lenance on seculars, because that it 
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Even when by special privilege he had peculiar jurisdiction 
CFver the parishioners of his own churches, he could not con- 
clude in matrimonial causes, enjoin public penance, nor grant 
indulgences withont the bishop's sanction ('*'). 

19. When the abbot had thus acquired a quaai-episcopnl 
position, the cure of sonla of the community was usually exer- 
cised under him by the prior and sub-prior, and the care of the 
temporal concerns by other officers, called obedientials. A 
prior is the acting head in spirituals of a religious house ; the 
sab-prior is his deputy. Priors are, howerer, said to be of three 
kinds ('*•), viz. (1) clauslrnl, (2) conventiud, and (3) secular. A 
claostral prior is the abbot's deputy in spirituals, where there 
Lb an abbot (^**). A conventual prior is the actual, as well as 
the acting, head of a smaller religious house, where there is do 
abbot. He has therefore charge of the temporalities as well as 
the spiritualities, and as such is called provost (^*°), A secular 
prior is the head of a body of secular clergy having the cure 



proper to the clei^. Concil. Westminster a.d. 1102, Can. 18: That 
abbtils give do Ijceose to enjoin penance to any but such whose souIb are 
«ntnisied to their care. 

(103J. PaB<:httln.ap.GratiaiiCaus.5vi.Qu.l.c.9 : It has reached our ears 
tlutt cmlnin monks and abbots arrogantly aeauine in your dioceae episcopal 
rights and offices contrary lo the decrees of the holy fathers, to wit, 
penance, the remission of sins, and reconciliation, tithes and churchea — 
this wt entirely forbid, Ayliffe 13. 

(104). Concil. LaL m. A.D. 1179, in Decret Lib. ni. Tit. xxxv. e. 2, names 
daiutnl and conventual priota ; HoaoriuB HI. Ibid. Tit. sxxvn. c. 3 and 
4, amreiitnal priors ; Clement v. in Clem. Lib. i. Tit. il c 2, claustral 

(lO&X ConciL London a.d. 11S6, Can. 7 : That none be promoted to a 
deanery or priory save a presbyter. Innocent in. in Decret. Lib. lu. Tit 
XXXT. c. 6 : But let the prior next after the abbot be powerful before the 
rest in deed and discourse, so that he may be able both to teach the 
btethrcn by example of life and word of doctrine, and also to reclaim them 
Ffom evil ; having a conscientious ;ienl for religion, bo that he may upbraid 
and correct odenden, but cherish and comfort the dutiful. 

(lOe). CondLVien.A.D. 1311, in Clem. Lib. iii. Tit. x.c. I, §7: U-t no 
eonrentnal priury be given to any one unless he has attained his twenty. 
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of souls of a collegiate church (""). The two latter have a 
perpetual office, and are digoitarieB, bat a clauBtral prior is 
not ('"»). 

20, Those who take charge of the tenii)oral concerns of a 
religious house uader an abbot are termed obulkntiah. Such 
are the chamberlain, the kitchener, the cellarer, the refectioner, 
the infirraarer, the hosteller or dispenser, and the hayward (**')- 
All these are required to render up their accounts twice or four 
times a year before the community according to custom, but 
this rule does not apply to any private estates which they 
may hold as a benefice of office distinct from those of the 
convent ("^). By the rule of the thirteenth century, obediences 
or benefices of office were forbidden to be granted as free- 
holds ('"). Both priories and obediences were also forbidden 
to be given for money (""), bot those who hold them are 
permitted to farm manors or tithes belonging to their own 
moDasteries (i'^), 

(107> Innocent in. in Decret. Lib. hi. Tit. xxsv. c 5, and Tic. sxivi. 
c, 0. Ayliffe 7, 

(lOS). ConciL Lat. ni. A.n. 1179, Can, 10, in DecreL Lib. in. Tit.xJcxv. 
c. 2 ; ConcU. Westminster a.d, 1200, Can. 15 : Let not priors once ap- 
pointed be removed except for dilapidations, incontinence, or some manifest 

(109). Hist. Monast. de Abbendon ii. 3S4 enumeratea the above, a.d, 
1230. Berkshire Domesday mentions the kitchener as holding an estate 
of the abbey of Abingdon. 

(110). Const. 35 I,angton, a.d. 1222 : That the obedientials of monas- 
teries, ae well as the greater prelates, do twice or four times in the yeaj 
yield up their accounts before tlie brethren, or before their superiora, 
according to the custom of the laooaatery. Such prelates as have estate* 
distinct from those of ihe monks are not bound by this constitution. 

(HI). Innocent in. in Decret, Lib. IIL Tit. Xixv. c 6: Nor let any 
benefice of office (obeilientia) be given to any one to be held by him u a 
perpetuity for life. Aylitfe 6. 

(112). Concil. Lat. hl a.d. 1178, Can. 10 in Decret. Lib. m. Tit ixxv. 
c. 2 ; Concil. Ebor. a.d. 1195, Can. 14 : We forbid monks to take to farm 
■uch places as are called obediences. Concil Westminster a.d. 1200, 
Can. 15. 

(113), Const. 46 Langton, a.d. 1222 : Let neither a canon regular nor 
monk take any church [rights to tithes] or manor to farm that belongs Vo 
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21. When a religious house has once been established, and 
become (as it could not fail to become in a heathen country) 
(he centre of the religious life of a neighbourhood, it may not 
be removed elsewhere without the consent of the bishop and 
the cODgregatioo, and in every case of transfer a priest must 
be left behind to care for the religious needs of the people ("*). 



Admission to the Relioious Life. 

22. The religious life may be entered upon in one of two 
ways (•"): (1) by being dedicated to it in childhood, which 
is equivalent to a tacit profession ("*) ; and (2) by voluntarily 
undertaking its vows, which is an express profession. As all 
public vows admit of two degrees ('•'), so there are two degrees 
in the profession of religion : (I) a lower degree, of those who 
have expressed a desire to enter it, and are called the converted 
oneB {ponverei) ("*) — postulants, petitioners or novices ; and (2) 

his own Church, nw have any manor tomiiiittol to his custody, imlew! he 
U an oheiliential. Hut. Mouast. de Ahbendon n. 299, a.d. tlSf) : The 
chttmbcrlain ought to hold [Welford and Chieveley] as freely and inde. 
penilentlj aa the ab1x>t holds his. 

(114), Theodori Poenit. u. vi. 7 in Haddan and Btubbs iil 195 ; Gralian 
Ouu. xn. Qn. vn. c. 41 ; Concil. Lugdim. a.d. 1274, in Se»L Lib. ni. Tit. 
XTtL c. I, requires Papal consent Const. 2 Kempe, a.d. 1444. 

(115). ConciL Tolet rv. a.d. 633, ap. Giatian Cans. .xx. Qu. lii. c. 2, and 
Qn. L c 3: A monk become* such either by his father's dedication of 
Um, or by his own profession. Whichever it be, when it is concluded, 
It will be binding on him (alligatum tenebit). Gregory ii. a.d. 73S, Ihid. 
c S : If a father or mother have placed a son or daughter within the 
bontid* of a monastery in years of infancy under a regular rule . . . 
•oeh onghl not when they have grown up to go forth and indulge in 
DtUrimony. 

(IIB). Devoti Lib. I. Tit ix. g 13. 

(117). See Diiciplim GtHtraUy, § 26. 

(118). ConciL AnreL l a.d. 511, Can. 21, Gjieaks of monks either (1) 
oniTeni, or (1) qui acce]ierunt jialliimi ; Gregory, a.d. 599, ap. Gralian 
Oua. xn. Qu. m. c. 7, speaks of Ingredientes momuiterium convertendi 
gntiai Id. tM. c. 6 : Miles si convert! vohicrit Ilicronym. Ibid. Caua. 
xn. Qn. i.e.7 : Ut sunt clerid et Deo devoti videlicet conversi. Alexander 
ai. IB Oeciet. Lik m. Tit xxxt. c 7, also speaks of monacfaos vel coo- 
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a higher degree, of those who have taken the solemn vow, and 

are called the religious C^") — professed monks and nuns. In 
later times the term "converted ones" was usually applied to 
* the lay brethren who did the menial work of the monast^iy, 
and they among the Carthusians occupied a position very much 
below that of professed monks. 

23. Children may be dedicated to the religions life by their 
parents, provided this is done before boys are fourteen (""). 
and before girls are twelve years of age ('^). Snch dedication 
should take place before witnesses (^^). By Gallican osage 
the dedicated child (ublahis) was presented to the abbot by his 
next-of-kin, wrapped in an altar-cloth (i^), as an offering to 
the Church ('^), and the abbot's blessing was deemed etjuivalent 

versos. Lynd. 152 : The conN'erted and others aforesaid who are devoted 
to divine office, although they arc not ordained, nevertheless, by reason 
of their profession and habit, differ from laynieii. 

(119). Concil. Lat. iv. a.d. 1215, ia Decret. Lib. in. Tit. ssivi. c. 9 : 
Const. 45 Langton, a.d. 1222 ; Since religious persons have no property. 
CouBt. 31 Edmund, a.d. 1236; Because too great diversity of reli^otu 
[i.e., nilea of profeiBion] hi'ingR confusion. CoiiEt. 16, 1ft, SO Peckhom, 
A.D. 1261. 

(120). Concil. Tolet x. a.d. G56, Can. 6 up. Oratian Caus. xi. Qu. in. 
c. 1 ; Theodori PoeniL n. xiv. 6 in Haddaa and Stubbs m. 202 : One 
infant mny be given to a monastery to God instead of another which 
he had vowed to give ; yet it were better to fulfil the vow. E^berft 
Excerpt. 92. 

(121). Concil. Tribur. a.d. 895, Can. 2 ap. Gratiaii, IbU. 
III. in Decret Lib, lu. Tit. xxxi. c 12. 

(122). Oratian Ilnd. c 4 ; Egbert's Excerpt. 92. 

(1S3). Objection was raised ap. Oratian Caus. xx. Qu. iiL c. 1, ^M 
Lambert was uot a monk^(l) because he bad professed no rule ; (2) hi» 
father hod never offered him pallio altaris indutum ; and (3) he had 
never received the abbot's benediction. Nicolaas Ibid. c. 4, speaks of a 
monk beiug presented pallio altaris indutum (alios palla). Ibid. in. Diit. 
I. 0. 40, contains a direction not to wrap the dead in an allar-clolh, nor 
for the deacon to cover his shoulders with it. Concil. Tolet. x. a.d. 6C6, 
Ibid. CauB, xxvii. Qu. 1. c. 36 : Women coming to religion cover tlieir 
heads with a cloth (pallio). ConciL Aurel. I. Can. 26, quotvd note 118, umb 
pallium accipure, as equivalent to making his profession. 

(184). Such offerings were made at other times. Concil. London A.D. 
11S6, Can. 3: That at the consecration of bishops, blessing of abbote, 
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to co-optation by the brethren. When he attained his fourteenth 
year he conld, if he wished, depart within twelve months ('**), 
and, according to St. Basil, might marry before hia sixteenth 
year, if snch a course were necessary ; but in that case he had 
to Bnbinit to penance ('™). 

24. 'When the religious life is adopted voluntarily, boys mnet 
be fifteen and ^rls sixteen or seventeen before being allowed 
to adopt it C"). They must also go through a period of pro- ■ 
bation ("*); and by English rule, and that of other places 
wherever the rule is a severe one, they must be eighteen before 
making their profession C^^), or it is not binding C^). By the 
rale of St Pachomius ('^'), which was also for a time followed 
in the West, three years were required for the probation ('*"). 
In St, Gregory's time the three years were generally abbre- 
viated to two (■**). Subsequently one year was held to he 



dedication of churches, n cope, a. carpet, a towel, a hasin be not demanded 
bj force, nor token unless freely offered. CoaciL WeetminBter A.n. 1138, 
(Jbn.3. 

{126}. Coelestin ui. in Decret. Lib. itt. Tit ixxi. c. U, and Concil. 
Lri^iuu L A.D. 1S34, in Sext. Lib. nt. TiL xtv. c. 1. 

{1S6). Theodori Poenit. I. viii. 14 in Haddan and Slubba IIL 184 ; Basil 
held tb»t a boy might be allowed toinarrj', if he could not contain, before 
his tixteeiith year, although he had previously been a monk, 1mt in that 
case he should rank among bigamists and do penance. 

(127). Theodori Poenit. ii. \\\. 6 in Haddan and Stubbs ni. 201. 

(128). Oregory, ap. Gratian l Dirt, Lm.; Concil. Clovesho a.d. 747 
Cko. 24 : That rectors of monasteries examine every one whilst he is in 
the lay habil, before hia conversion to the monastic life. 

(129). Gregory Lib. I. Eptst. 48 ap. Gratian Cans. sx. Qu. 1. c. 5 : 
Becanw the rule (congw^tio) of the monks in the islands is a hard one, 
we forbid youtliB being received in the said raonasteriea under eighteen 
j«»ra of age. Const 41 Langtoo, a.d. 1222; That none be admitted 
monks nnder eighteen years of age, unless evident utility or neeeaaity 

(130). Alexander in. in I>ecret. Lib. m. Tit xxxi. c. fi. See DUdflvM 
G'tntr^y. J 2S. 

(131). Begula Pachomii ed, Vallarsi n. 50. 

(133). Nov. lis, c. 55 ap. Gratian Caua. xviL Qu. ii. c. 3. 

(133^ Gregory nid. Caua. xix. Qu. ni. c. 6 : Let no monasteries by any 
meana dare to give the tonsure to such as they have received for conver- 
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safficient (^, and eveu less than a year, except in the ( 
o£ friars i^). Such, however, as had taken a vow to enter 
religion (•*"), or had worn the habit of professed monks for 
above a year, were held in the thirteenth century to be tacitly 
professed, and if they declined to make an explicit profession 
afterwards, were ordered to be treated as apostates ('^'j. 

25. With the exception of children dedicated in infancy, 
the profession of religion moat always be made, (1) of free 
choice C'*) ; (2) by those capable of making it^— not, therefore, 
by a slave against his master's will ('™), nor by a bishop without 

aion before they have fulBlled two ytare ia novitiate (cflnveraationc (or 
whiuh others read conversione). 

(134). Decret. Lib. III. Tit. X3IL 0, 16: The regular inBtitution forbids any 
one becoming a moak before one year. Seit. Lib. in. Tit. xiv. c 1 and 3. 

(135). Boniface viiL in Sext Lib. i. c 3 : The constitution of Innoveni 
[IV. TinA, c. 1] which forbids the profession of the converted to In; received 
before the year of probation is ended, our predecessor, Aleiander [iv. Dnd. 
c 2], extended to the orders of Preachers and Uinorites. We, led by 
similar consideiutions, extend the aaiue declaration to the other mendicant 
orders. In other religious rules profession may be lawfully madt^ exproealy 
or tacitly within the year. If made expressly, it strictly binde to the form 
of religion which is professed, even though the habit be not changed. If 
it is tacitly made within the year of probation by taking the habit 
which is only given to tliose professing, it does not pledge the recipient 
specially to that reUgion to which the habit belongis, but genentlly to 
some form of religion, %,€., suppuHing him to be of sufficient a};e, to have 
assumed it knowingly and voluntarily, and to have continued (o wear it 
three y gal's. 

(136), Innocent in. A.t». 1198, in Uecret. Lib. til. Tit. XXXI. a 13 awl 17. 

(137). AlenanJer iii. W Bishop of Kly, lUA. c 9, says if they only wear 
the novice's habit they may return to the world \ In&ocent lit. A.n. ISQt, 
Ih^. e. 20, that they may return to the world within a year ; and Itt. 
&.V. 1SI2, Ihid. c. 21, that they are not thereby disqualiUed for orders or 
holding a benefice. Honorius lu. Ibid. c. 32, says that if they wear the 
habit for more than a year they are to be deemed professed. Both state- 
meotB are repeated by Gregory ix. Und. c. 23, and embodied in CottsL 18 
Peckbam, a.d. 1281. 

(138), Alexander iii. in Decret. Lib. I. Tit. XL. o. I, See DueipUna 
Otntrally, g 23. 

(139). Concil. Chalcedoi: 
XTii. Qu. n. c 3. 



I. J51, Can. 4 : Bonifa^^e np. Oration 
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the coDBeDt of his metropolitan ('■*"), Dor bj- a marritd man 
withoDt his wife's cotiaent {^*^) ; and (3) it must be made before 
the proper persons ('*^). No one may under any circumatanceB 
be admitted to a monastery for a pecuniary consideration (^*^). 
One who has been induced to enter by fraud should remain, 
hnt the monastery should not have the benefit of hia pro- 
perty C") ; or the vow may be set aside ('*^), provided applica- 
tion is made for that purpose within five years ('**). One who 
is forcibly detained should be unconditionally set free (""). 

26. When a monk is received or makes his profession (i**). 

he puts on the liabit of a professed monk, if it is different 

, from the novice's habit ('**), receives the tonsnre C*"), and 

solemnly vows to keep the rule('*^)- The abbot then offers the 

Eacharist, andrepeats over him three prayers('**). which are 

(140). InncM«Ql m. in Detret, Lib. I. Tit. is. c. 10, aud Lib. ni. Tit. 
IXXL c. 18. 

(141), Coeleatin. m. 1. c Lib. ni. TiL sxxii. e. 12: Set Dumfilitu. 
GtneraUy, g 28 ; IVtiUotk, % 21. 

(142). Innocenl ru. a.d. 1188. 1. c. Lib. m. Tit. xisr. c 16. 

(U3). Concil. WolmiiLBter A.n, 1127, Can. 3 : We condemn all demands 
of money for admitting of monka, cauona, or nuns. ConciL London &.ii. 
1175, Can. 8 -. Let no prelate exact or take, by wa; of bargain, any price 
for the reception of any monk, canon, or nun who enters a religious life, 
under pain of anathema. Concil. Westminater a.1). 1200, Can. 16 : Const. 
39 Ijuigton, A.D. 1S2S : That nothing be demanded for t)ie reception of 
*ny one into a religious house. 

(144). Condi. Cabilon. n. 4.D. ei3, ap. Gratian Cans. xx. tju. m. e. fi. 

(145). Nicolaus, Ibid. c. 4. 

(146). DeTOii Lib. i. Tit. i.x. g 15. 

(147). Engcnii Sj^od. a.d. 826, ap. Gnilian Cans. .\x. ifu. 1. c. 9; 
NicoUua Ihid. Qu. in. c 4. 

(148). Tbeo<lori Poenit n. tii. 3 in lladdan and Stubbs ni lEIS, calls ii 
oidinAtio monachL For a description of tlie Benedictine form of adniis- 
■ion, eee Lingmd'a Anglo-Saion Cbnrch I. 2U4. See Dionysitis de Eccles. 
Bi«r, c. 6, quoted note 172. 

(149). Decret Lib, ill. Tit ttti . c. 13 and £2, 

(l&O). Gregory ap. Gratian Cans. iix. Qu, m. c. 6 ; Concil. Cloveaho 
jUDv 747, Can. 24. 

(161;. Clemens in. In Decret, Lib. m. Tit. iisi. c. 13. 

(152). Theodori Poenit. n. in. 3 1, c. A detailed account of the admia- 
■ion of a prnfewed monk is given in HieL Mounst. de Abbendon n. 318. 
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termed the benediction ('*^). He thereupon covers him vrithfl 
cowl, which he removes after seven days ('**). The solemn 
profession of religion is deemed equivalent to a second bap- 
tism ('"). The house in which it is made is ever afterwards 
the monk's home (***), and he is the abbot's man, and cannot 
remove to another house ('^') without the abbot's leave, except 
to follow a stricter rule C*). 

'11. Admission to religion did not in early days admit to the 
privileges or duties of order C'*) ; nay. more, the observance of 
the monastic rule was at first considered incompatible with 
the exercise of order {"*"). In the fourth centnry, however, 
clerical monks began to be allowed to continue to exercise . 
their office ('*^), and next the practice was introduced of ordain- 

(15'5). Nicolaus I. c^. says benedictjone percepta. 

(164). Theodori PoeniL ii. in. 3 L c 

(155). Hieronym. Ep. 22 ad Paularn, saj^s " to enter upon a monk's life 
is to wash oneself with a second baptism of a vow." Dionj-eiue de Ecclea. 
Hiev. c 6 calls monastic consecration a sacrament {j^vmiipanl). TheodoR 
I, c, ; On tlie aeveuth day the abbot should remove the covering, as the 
priest in baptism removes the veil of infants ; . . . because it is a second 
baptism, according to the judgment of the fathers, whereby all sins are 
forgiven, as in baptism. 

(156). Concil. Agath. a.d. 50e, Cau. 27 ap. Gratian Cans. is. Qu. iv. t 3 : 
Concil, Hertford A.D. 673, Can. 4 : That monka continue in that obedience 
which they promised at the time of their conversion. ConciL Clovesho 
A.D. 747, Can. 24 : Let thcni not hy any nieana rashly expel him. 

(157). Odo, Can, 6, a.d. 943 ; Urban n. ap. Gratian Caus. xis. Qu. m. 
c. 3. See § 4, note 26. 

(158). Decret. Lib, iit. Tit xxxi. c. 10, 18. 

(169). Hieronym. Epist. siv. c. a : The case of monks is one, the caee of 
clergy another. See note 172. 

(180). Cassian de Inst. Coenob. j.\. 17 gays that the old rule of the 
Fathers was that a monk ought carefully to avoid a woman and a bishop, 
for neither of them would let him attend to the quiet of his cell, or give 
his mind to divine contemplation. Gregory ap. Gratian Caus. svi. Qu. 
1. c 2 : No one can simultaneously attend to ecclesiastical duties and 
strictly follow the rule of a monk. Boniface ap. Gratian linA. c. 85, 
ubjwts that those who are dead to the world cannot exercise the jKiwer of 
the keys. 

(161). Unknown author ap. Gratian Caus. xvi. Q«. 1. c XI : We ap- 
prove of learned and devout monks, who have been dedicated with the 
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ing monks ('"*), to obt^n which the leave and request of the 
abbot was then necessary ('*^). By ordination they were not 
emancipated from the observance of their rule {'"), bnt were 
placed in a position to be of service to others. Ordained 
monks are not therefore allowed to officiate, even in their own 
monasteries, without the bishop's leave ("'°), nor outside them 
without their abbot's leave also (^•*). If, with the abbot's leave, 
they at aoy time minister outside them, they are required to be 
wholly under the bishop (^''^). 

28. When a vow of religion has once been taken, even in 
simple form, it ought to be fulfilled, llence all who forsake 
the cloister for military ov married life('*^), before taking the 

honour of the priesthood, being allowed to baptize, to preach, to give 
penance, and to forgive the debts (debiia) of the poor. Other antho- 
ritiei Ibid. c. 2£-25. The practice is stated to have been introduced 
by St Atlianasiue. 

(168). Uieronym. ad Rusticum, a.d. 40^, /bu/. c. 2<i : So live in the 
monasterj as to deserve the clerical office. If the people or the biehop 
clioow you V) such office, do the duties of it, Gelasiua, a.p. 49'I, /frirf, c. S8, 
and I. Diet. lv. c 1, permits monks to be ordained to parishes where 
•ecnlar clergy cannot be had. Concil. Herd. a.d. 523, Can. 3, Ihid. c 34 ; 
Gregory l\nd. Caue. xvi. Qu. 1. c. 32. 

(163). Concil. Agalh. a.d, 506, Can. 27 ap. Gratian Caua xvi. Qu. L 0. 
33 ! ConciL I lerd. a.p. 523, Can. 3, Ihid. c. 34 ; Gregory /Mrf. l Dist. LVili. c. 1 . 

(IM). Innocent, a.d. 404, ap. Gratian Caus. svi. Qu. 1. c. 3 i Theodori 
PoeniL rL VI. 1 2 in Hoddaa aad Stubbs iii. 195 : If the coDgret;ation have 
elected a monk lo be ordained for them to the degree of presbyter, he 
ought not to intermit his former conversation. Concil. London a,d. 1 136, 
Can. 14 : That monks who have been long In a mona«tery ought not to 
recede from their former way of Ii\'ing when they liecome clerks. 

(1S5). Gregory ap. Gratian Caus. svi. Qu. L c. 13, to the bishop of the 
city : The abbot of St. Givgory's complains to us that you forbid the 
celabration of mass and the burial of the dead in his monastery. Wo 
entreat you to desist from such inhumanity. 

(186). Gelasius ap. Gratian Caus. ivi. Qu. 1. c 2B ; Concil. Agath. A.D. 
BOB, Can. 27, Ihid. c. 33 ; Concil. Tarracon. a.d. 516, Can. 1 1, iW. e. 36 : 
We forbid monks to leave their abbey and dischai^ any ecclesiBsttcal 
function, except by command of the abbot. 

(167). OeUsiuel. c; Innocent 111. A.D. 1209,inl>ecret. Lib.iii.Tit.Xirvi. 
c. 7, Id. 4.D. 1198, Vnd. o. 8. 

(16S). Augustinap.GratianCaus.xsvTLQu. 1. c. 41, says tliat a marriag 
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Boiemn vow, are required to do penance for the transj 
sion {^^), and can never afterwards be admitted to orders ('™). 
Those who violate the solemn vow by renouncing the monastic 
life, and refnse to return to it when pressed, are ordered to 
exconimunicated as apostates ('^^). 
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DOTIES OF THE EeLIGIODS LiFE. 



29. The order of monkhood, although not. like the presby- 
terate, an order endowed with a special spiritnal gift ('"), is yet 

concluded after a [simple] vow cannot be dissolved. Also Caus, ixvn. 
Qii. n. c. 20-26 : Alexander iii. in Decret Lib, in. Tit. xxsi. c 1 and i -. 
Innocent in. Ibid. o. sis. ; Dcvoti Lib. ii. Tit, n. § 129. 

(169). Leo ap. Gratian Causi XX. Qu. ni. c 1 : One who deserts the pro- 
fesaion at a single life for military service or marriage must be purifieU 
witlk tbe satisfaction of public penanee, because, altbougb military service 
ia innocent and marriage honourable, atill it is a ti'an»gressiou to have 
deserted the choice of better things. Apoat Const, m. 1. and iv. 14; 
Concil. Arelat. ii. a.d, 4G0, tW. i. Dist. n. c. 69 ; Theodori Poenit. I. UV, 
5 in Haddan nnd Stulibs iii. 188, and ap. Gtatian i. Disl. ixvii. c. 3, and 
Cans, xsvii, Qu. 1. c. 43 : If any man having a simple vow of cliastily 
'marries a wife, let him not put her away, but do penance tor three years. 
Id. L vni. 12, Ibid. p. 174 : It any one renounces the world, and then 
resumes the secular habit ... let him do penance for ten years, and after 
the first three the bishop may deal mercifully with him. Egbert's Excerpt. 
66. See DUcipUne Gtnerally, § 27. 

(170). ConciL Arelat. n, a.d. 4(iO, ap. Gratian Caue. xx. Qu. in. 
ConoiL AureL I. A.D. 511, Can. 23, Ibid. Caus. xxvn. Qu. 1. c 32 ; 
dori Poenit. I. ix. 2 in Haddan and Stubbs m. 166. But see note 1ST. 

(171). CoQcil. Chalcedon, Can. 7 ap. Gratian Caus. xs. Qu. in. c 2 and 
16, Ibid. Caua. ssvn. Qu. L c 22 ; Concil. Turon. II. A.D. 567, Can. 15, 
excommunicates professed monks who marry, and aeparatea them from 
their wive*. ConciL Tribur. A.D. 895, Ibid. c. 2 ; Gregory Ibid. c. 39 ; 
ConciL Winton a.d. 1071, Can. 12 ; Concil. Westminster a.d. 1104, Can. 
11 : That monks or clergymen v^ho have forsaken their order do either 
return or be excommunicate. Concil. lat. il Can. T, A.n. 1139, Ihid.c 40 ; 
Alexander ill. to Bishop of Ely, in Decret. Lib. in. Tit ixii. c. 9, and 
c 13 and 17 ; Const. 10 Peckbam, a.d, 1281 : These cannot desert their 
religious habit, but must at least continue in ii laxer slate of relipon. 

(172). Dionysius de Eccles. Hler. o. 6 ; TJie order higher than all the 
initiated is the sacred order of the monks. . . . Whereforethedivineiusti- 
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under the same obligation with it to devote to Gfod's service in 
prayer, praise, and contemplation the life redeemed by Christ; 
and by doing what is jnst before men, living regalarly and 
interceding for all ('^'), to be perpetually pointing to higher 
things ("*J. Since the fourth century laymen in general have 
to a great extent shaken off these obligations, or contented 
themselves with fulfilling them by deputy ("^) ; bnt upon monks 
they are held to be binding to the fullest extent, as those who 
have voluntarily bowed their ueck to the yoke of Christian 
vows, and undertaken to give full expression to the Chnrch's 
true and perfect life. 

tution acconled Ihem a perfecting grace, and deemed them worthy of n, 
cerUin invocation for iheir conetcralion — not of sacred government, for 
Utat is confined to the sacerdotal orders— but of sacred action, as being 
hallowed b^* the hierarcLical consecration iu the second dcgjite. Klfric 
Osn. 18 A.D. 957 : There is no order appointed by ecclesiastical institiiljon 
bm Lhese seven. M'lnkship and abboteihip are of another sort, and are 
Dot 10 be reckoned in their number. 

(173). Jnstin i. Apol. c. 10 : God accepts those who imitate the cxcel- 
lenoea wliieh reside in Him, viz., temperance, juEtice, and kindness. 
ConeiL Augustodun. a.d. 870, Can. 10 : Let all monks be in every way 
obedient, distinguished for frugality, fervent in the work of God, per- ' 
aevering in charily, lest through ni^ligence and disobedience they become 
a prey to the enemy who goeth about roaring and seeking whom he may 
devour. ConeiL Gall. a.b. 616, Can. 4 : That monks live according to rule. 
Syn. Rom. ».D. 826, ap. Gralian Caus. v. Qiu ill. c 3 ; Concil. Enshani. jld. 
1(J09, Can. 1 : That men of every order do in eament eilbuiit Ihentsetves 
e*«ry one to that law which concents them botli iu regard to Ond and the 
world ; and specially that God's servants, the bishops and abl>ot£, the 
monks and minikins, canons and nuns, betake tliemselves tii what is right, 
and live regularly, aud earnestly intercede for all Cliristian people. 

(174). GoHjaet, in Monlalembert's Monkit of the West. Tbe perpetual 
round of prayer and praise is something more than an intercessory power- 
It, rightly understood, is the medium of intercourse between the monastic 
body and the jieople iu the niidst of which it dwells. No one is so dull 
that he cannot undentand the faith in the unseen, the hope of another 
world,and the burning love of God, which art manifested in the perennial 
sacrifice and song of praise of the monastic choir. . . . The choir of the 
■UHiBslcry is the monk's real pulpit, and the daily office his niosl efficacious 

(17B). Lynd. 44. 
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30. In the first ages of the Church (•'") the liigher aso 
life was undoubtedly optional, and a counsel of perfection; 
nay, more, the particular manner of pursuing it was also op- 
tional. In time, however, various rules or systematised forms of 
life, called religions ('''), commended themselves by experience 
as better suited than others for the purpose ; some rules con- 
taining fixed and written directions, others leaving everything 
to the abbot's discretion (^'^). All agree in making poverty 
C™), temperance, and chastity (^'") the initial requirement of 
monastic discipline, and where there is a common life there 
must of necessity be obedience ('*'). 

31. Foremost among the counsels of perfection is the re- 
nunciation of property in every form or shape (^^*J. The yonng 

(176). Acts V. 4 ; St. Peter aaya lo Ananias, who wished to rank as & 
member of the communistic brotherhood at Jerusnlem, without biinging 
all that be possessed iuto the common fund : Whiles it remained, wai it 
not thine o^m ? And after il was sold, was it not in thine power t . . . 
Thou hast iiot lied unto men, but unto God. See Kxct'iet, note 12. 

(177). Concil. Lat. iv. in DecreL Lib. iii. Tit xxxvi. c. 9; Const. 31 
Edmund, &.D. 1236, quoted note 119. 

(179). Caasiande Inst. Coenob. Lib. ii. c. 2; Mabillon in Proefat. od 
Annales Benedict I. ixiiv. points out that sometinies more than one rule 
was followed under the aatue roof. 

(179). Matt. xis. 21, 27-29; Luke xviii. 28-30; Condi. London *.D. 
1076, Can. S ; Const. 45 Langton, a.d. 1222. 

(180). Malt, SIS. 11-13 ( 1 Cor. vii. 37, 38 ; Ambroe. ap. Gratian Caa^ 
xxsit. Qu. 1. c, 13 declares chastity to lie a counsel of perfection. Innocent 
m. in Decret. Lib. ni. Tit. sxsv. c. 6 : The renunciation of property and 
the preservation of chastity are so bound np with the monastic life that 
not even the Pope can grant a license to dispense therewith. 

(181). Hieronym. ad Eusloch. Ep. 32, c 35 ; The confederation was that 
they should obey their superiors, and do everything they were ordered to 
do. Theodori Poenit. ti. vi. 13 in Haddan and Stubbsm. 195 : If a monk, 
aft«r being ordained, prove proud, or disobedient, or vicious, ... let him 
be deposed. Aleuin Epist Ibid. 470, 610, 

(1R£). EusebiuB vn. 32 relates tliat Pierius was celebrated for his volun- 
tary poverty. Augiulin ap. Gratian Caue. xii. Qu. 1. c. II : Call nothing 
your own, but let all things be in common. Concil. Autisaiodor. a.d. 678, 
Can. 23 ; Concil. Gall. a.d. HI6, Can. 3 ; Gregory in Decret. Lib. m. Tit. 
izxi. c. fi : Nor do you allow any monk to have anything of his omi 
(peeuliare). ConciL Auguatodun. 4.D. 670, Can. 1 ; Concil. London a.p. 
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man who, desiring to be perfect, was told by Christ to sell all 
that be had('^), and the Christiana of Jerusaleni having all 
things in common ('*•), are the types for this life. Those who 
have food and raiment are bidden therewith to be content ('*"). 
Religions persons are not therefore allowed to trade (i**), op to 
have any dealings involving money, except as obedientials in 
their own monasteries ('*'). They may not act as executors {}^), 
or w Uahop's officials ('**), or farm benefices (^*"). They may 
not even have private property in clothing ("'), a separate 
room C"), or a separate table, except they are sick or 

1075, Csn. S : If any monks withoiit license are found to have anything of 
their own, and do not witli repenlanc^e (confess and discard it before they 
di«, let nut the belU be tolled nor the salulary sacritice be offered for such 
U> one. Concil. Lnt. ill. 4.1). 1179, ia Decrel. Lib. ni. Tit xxxv. c. 3 ; 
ConcIL Westmin*Ur A.D. liOO, Can. 15 ; lict not monks have any property. 
Clemens ill. Ihid. c. 4, extunded the same rule to cttnona regular. 

(163). Matt. XIX. 21. 

(IM). Acts IV. 32 ; itfloxi rv. 8 : Thou shalt share all things with thy 
brodier, and shall not call them thine own ; for if ye are fellow-shorerB in 
that which is imperishable, how much mare in perishable things! AiigUHl.in 
ap. Omtian l Di«t. viii. c. 1 ; Gr^ory Caus. xii. CJu. I c. fi in Boedu i. 
27 : Pieudo-Isidor. IM. c. 2 : The common life is necessary for all, and 
chiefly Ui those who desire to serve God free from blame. ConciL Paris 
A.&.eS9, Ihid. C.16; Concil. A urel. A.D. 511, /K<f. Cans. xvm.Qu. ii. c 16; 
^bert^ Excerpt ea : ConciL L.ondon a.d. 1075, Cnn. 8 ; Uaedaiv. 23,a.d. 
781, »ys that in Hilda's monaatcry, " after the example of the primitive 
(Hiurcli, no pereoo was rich and none poor." ConeiL Westminster a.d. 
1900^ Can. 15. 

(165). 1 TiiD. vi. 16 ; Uieronym. ap. Oratian Caus. xii. Qu. 1. c, 8. 

(166). ConciL London A.D. 1175, Can, 10: We forbid, nnder terror of 
anathema, monks or clerks to trade for gain. 

(187). Const. 46 Longton, k.D.MIi. 

(188). Const, 16 Boniface. A.D. 1261 ; Const. 20 Peckham, A.D. 1281 ; 
Oo&it. 7 Stratfoid, a.d. 1343. 

(180). Unknown author ap. Gralian Cans, xvi. Qu. L c. 20. 

(IW). ConciL London i.D. 1175, Can. 10; Const. 46 Langton,A.D. 1222. 

(191). Const. 40 Langton. 

(IM). Concil. Agath. a.d, 506, Can. 24 ap. Gratian Cans. xx. Qu. iv, c 3 : 
It abtKild also be a nile that monks be not allowed to leave the congr^a- 
tka for solitar}- cells, imless they be approved monks after completed 
laboitn, or those for whom, becauBe of their infirmity, the severity of the 
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iDfinii {"*'). All, as being dead to this world, are acconnted 
dead peraoos in law, and could formerly in this conntry aeither 
own property ('^) nor dispose of anything by will (**^). 

32. To ensure greater earnestness in and to give greater 
effect to their prayers ('*"), the diet of monks is ordered to 
be spare C^'), and they are required to observe the regular 
fasts ('**). The uae of flesh is at all times forbidden except 
to the sick and infirm C^**). They are prohibited from dining 

rule is relaxed by tlie abbot's permission. In that case, let them, whilet 
remaining within the cloister walla, and under the abbot's rule, be per^ 
mitted to hare separate rooms. An abbot, also, may not have seven! 
different rooms or several difierent monasteries. Coacil. Lat. IL A.n- 
1139, Can. 26 ap, Qratian Caus. xivm. Qu. ii, c. S5. 

(193). Const. 44 Langton, a.d. IS22, Let the fare of all in the rcfectoiy 
be the same. The head of the house may have such provision prepared 
for him OS he sees proper for the relief of the sickly. 

(194). Const. 4U Langton, a.i>. 12S2. 31 Hen. vrn. c. 6 first enabled « 
monk to sue and be sued in a court of law. It was coufirmed by 33 Hen. 
VIII. c. 29, and expUined by 6 and e Ed. vi. c 13. See note 72. 

(195). Gregory ap. Oratian Cans. six. Qu. hl c. 7 : It is laid down by 
de&r title of law, that those who enttr a monafltery have no powet <A 
bequest. What they posaesa belongs to Ihe monastery. Leo ill. in Decret. 
Lib, m. Tit. xsxviu. c. 2 directs that one-half the property of one who 
embraces religion shall go to the Church to which the monk belongs ; but 
Alexander ill. Bad. c. 4 restricts this rule va cases iu which a person 
embrscGs religion when taken suddenly ill. In other cases the laonk 
carries with him to the monastery his whole property. ConaL 45 Langton, 
A.D. 1222. 

(196). See Baptirm, g 13, 21 ; The Eiteharisi, g 7. 

(197). Concil. Chelsea A.D. 787, Can. 4 : That monks and nuns behave 
tbeiiiselves regularly both as to diet and appareL 

(19S). Concil. Turon ii, A.D. 567, Can. 17 : From Easter until Pentecost, 
excepting the three rogation days, the brethren may dine. After Pente- 
cost let them live on dry meats for a week, and then fast three days a 
week to the 1st August. In August, because saints' days occur daily, let 
them dine. In the whole of September, October, and November let them 
fast three days a week, and every day from December to Christmas. From 
Christmas day to Epiphany, because saints' days occur daUy, let them 
dine, excepting ihe three days on which litanies are said for the extirpa- 
tion of psgattiHm. From Epiphany to Lent let them fast three 

(199). Egbert's Excerpt 69 : Let monks never have flcah in a 
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Wfore ibe high noon office haa been said (^^), and are enjoined 
alwajB to say grace before moala, and to give thanks after- 
wards (»'). In the East, fasting was carried on with much 
greater severity than in the West (^^y 

33. In respect of dress they are directed to wear a distinctive 
habit (***), differing from that of secular clergy both in shape 
and colour C**). Neither monks nor canons regular may wear 
linen shirts (*"*), nor an outer garment o£ shaded brown ("*), 
nor girdles of silk, nor gold or silver ornaments (2°"), nor 
caps i^\ Each one's habit must be proportioned to his 
height (**). Whereas secular clergy may wear any colour 

Auinuls, either young or fuU-f;rown, may never be served up at tlie table 
in the eongr^ation. They may be provided and eaten by them tliat are 
infU-ni only. Const. IB Otbo, a.d. 1237 : According to Ihe rule of St. 
Benedict, niunlu ought to abstain from eating flesh excepting the weak 
and infirm. 

(300> Hartia Brae ap. Gratian I. DisL XLiv. c. 12 : Nee oportet clerivoa 
vel laicoe rcligiosos ante aacram diei horain tertiam inire convivia. CionciL 
Cloi-eeho a-D. 747, Can. 21. 

(SOI). Martin Bnc. 1. c. 

(SOS). See not« 19. 

(203). Concil. AureL a.d. 511, Can. 20, forbids monks to wear a stole 
(orarium) or beakeil shoes, called tiangne, zancae, cbyncae, ciangae. 
Cuncil. Cloveaho A.D. 747, Can. 19 : Let them not uee gorgeous apparel or 
■uch aa savours of vainglory, tike seculars, but a. simple habit, and such 
a« agreea with their profeedion. Can. 28 : Let Ihem n«B the accustomed 
apporcL Coacii Enaham a.d. 1009, Can. I ; Clemens in. in Decret-Lib. 
IiL TiL XXXI. c 13 : Tbe liabit does not make the monk, but a regular 
profeMion. Const 40 and 44 Langton, a.d. 1222. 

(WM). Coneih Cloveabo A.D. 787, Can. 4 in H. and S. iiL 4S0 : Let the 
monk» nae the habit tliat tbe flastems [monks of Italy and Germany, Sttibbs 
in. MO] do, and Ihe cauonx also, and not garments dyed with Indian 
tininarM or coetly. Elfric's Can. 36, a.I>. 957 : Let every one wear what 
belongs to his order, the priest that to which he was ordained, and let him 
not wear a monk's shroud, nor that which belongs to laymen. 

(305). Innocent n[. in DecteL Lib. hl TiL xxxv. c. 6. 

<a06). Const. 36 Langton, A.D. 1222 : Let neither monks nor canons 
regolar use bnmet nor any irr^ular cloth. 

(907). Conat 36 Langton, a.d. 1222. 

(BOS). Condi. WMtminsier, a.d. 1200, Con. in. 

(209). Const 36 Langton, &.11. 1222. 
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excepting red, green, or purple (-"), monks are, by English 
role, confined to a black or a white habit, with black or white 
facings either of cats' skins, lambs' skins, or foxes' skins (•"). 
and a monk discarding his habit is ordered to be treated u 
one excommunicate (-'^). 

34. By the vow of chastity monks are pledged not merely 
to live a temperate life, but for the kingdom of heaven's 
sake to refrain from marriage altogether ('i'). To &vcu<l 
temptation they are forbidden to employ women to manage 
their households (•"), to go out alone (^'*). or after dark 
without a light ("*), to wander about (^") or frequent 

(210). ConoU. Lat rv. Can. 16 in Decret Lib. i. Tit iv. See IMia ^ 
Or<fcr,§8. 

(211). t'oncil. Weatminet«r, A.D. 1200, Can. IS; Eunapiiuin VitaAcdcMJ 
sAya that : Every man who then [in th« fifth century] wore a black garment 
[vs., a monk] exercised a tyrannical authority, 

(212). Concll. Winton a.d. 1071, Can. IS : That monks who have 
thrown off their habit be neither admitted into the army nor into uy 
convent oF clerks, but be enteemed excommunicate. 

(£13). Matt. XIX. 13 ; Concil. Eiisham a.d. 1009, Can. 1 : Let the moak 
that liath no oionastfry engage himseLf before God and man to observe 
three tbingB, at least for the time to come, l«., hia chastity, the wwtring 
of the monaetic habit, and the serving the Lord in the beat manner thai 
he can. Const. 11 Peckham, a.d. 1279: That friars and nuns rigidly 
preserve their chastity. 

(214). Concil. Turon. IL a,d, 567, Can. 16,- forbids women to ent«r ■ 
monastery, and eicomuiunical«s an abbot or provoat who permits thia rule 
to be infringed. Gregory ap. Gratian Caus. XVUL Qu. ii. c 20. See oot« 
42 and 81. 

(215). Const 43 Laugton, a.)]. 1222: Nor may the religious go oat 
except leave be given for some reasonable cause, nor even visit their 
parents unless they are such as are liable to no ,{uat suspicion, and not 
even then without a male. 

(216). ConciL London a.d. 1076, Con. 2 : Tluit all of them carry lighto 
by night 

(217). ConciL Chalcedon a.d. 451, Can. 23 ap. Oratiau Caua. xvi. Qu. 
1, ft 17 1 Pelagius IIM. c. 18 ; Wihlraed'a Dooms 8, *.[). S96 : If a ahomi 
man irregularly wander aliout, cnterlaiiitnenl may be given him for onoe, 
bat let him not be entertained for any long Lime unleas he have a license. 
Can. 6 Odo, a.d. 943: Let monks not be strollers and i 
Alexander n. ap, Gratian Caus. xvi. Qu. I. c 11. 



Discipline of the Religious Life. 1 IS 

towns {"*) or attend wed ding- feasts (-'^), to be placed singly 
in cbarge of parishes {^^), to visit nnnneries except for neces- 
Bary bttsin^as C*"), or stay at laymen's houses (***), or to act as 
god-pai%ntB (*^). 

35. Originally monks were the voluntary snbjectB of the 
abbot in whose monastery they were staying (^^), and took 
no TOW of obedience. In the fifth and following centnrieB 
wandering monks were looked upon with disfavour C^). St. 
Benedict's rnle required a vow of obedience. It gave to monks 
in return the power of electing their abbot' (*^), bnt did not 
empower them to dismiss him i^). Obedience was held to 
extend to all matters (*^) short of transgressing a divine 

(21S). Hieron^m. ap. Gratian Caua. xvi. Qii. 1. c. G : If you wiEh U> 
be witat you &k culled — a monk, what have yciu to do in towns 1 Concil. 
Angustodun. a.d. 870, Can. 6. 

(319). ConcU. Autiuiodor. A.D. 576. Can. S4. 

(280). ConcU. Lat. ni. a.d. II79, in Decret. Lib. ni. TiL sixv. c. 2, und 
TiL xxxvu. c. 3 and 4 ; ConciL Weatiiiinat«r a.U. 1200, Cau. 6 ; Innocent 
m. iWd. Tit, i«v, c, 5 ; HonoriuB in, Jhid. Tit. siivil c 3 and 4. 

(221). ConciL Clovesbo a.d. 74T, Can. 20 ; Syn. vii, a,d. 787, Can, fiO 
ap, Gratian Caua, XTiii, Qu. ii. c. SI : Let not a. monk sleep in a nunnery 
nor hare a meal alone with a nun ; and when the neceHsariea of life are 
earned to the nuna by men, let the abbess receive them outside the gate, 
togetlier with «ome very ancient woman. Comst. 42 Langton, a d. ISSS. 

(323). ConciL Ctovedho &.D, 747, Can. 39 : That monks and nuna may 
not dwell in tbe Louses of seculnra with laymen. 

(233), CoDcil Autiuiodor. A.S. 5T8, Can, 35 ; ConciL Auguatodun. A,P. 
VH\ Can, S ; ConciL Westminster a.d, 1 102, Can. 19, 

(324). Ungard's Anglo-Ssxon Church i. 149, See % 15. 

(23fi), ConciL Venet. a.d. 465, Can. 5, forbids them to wander without 
letteta, testimonials, Concil. Agalh. a.d. &06, Can. 38 ; Concil. Aurel. 
hJD. 511, Can. 19; Wihttaed's Dooms 8, a.d. 698; Concil. EuDham. a.d. 
1000^ Can, I. 

(SS«). Lingard i. 209 ; ConciL London A.D. 1075, Can. 2 : That monks 
cbMTve their oider according to the rule of Benedict See note 65. 

(SS7). Pelagiufl ap. Oratian Caus. xviii. Qu. u. c. 9. 

(828). ConciL AureL a.d. 511, Can. 19 ; ConciL Auguslodun. a.d. 670, 
Can. 8 ; ConciL Heriford a.d, 673, Can, 4 ; Egbert's Eicerpt, 62 : Let 
IBonki be subject to their abbots with a moat devout obedience. ConciL 
Clovesho A.D. 747, Can. 19 : That monks or nuns be humbly aubjecL to 
tbeir superior. Odo's Can. 6, a.d. 963 : We exhort monks that in 
VOL. IL e 
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comraand (^™). Monks are also enjoined to observe the mle 
of silence, according to ancient custom (**■) ; silence, or the 
power to withdraw, being a necessary mark of self-control (^'). 



Communities of Religious Women oe Nuns. H 

36. The term nnna is applied to all religious women wbo 
consecrate their lives to the service of Christ by a simple 
vow of self-dedication, or renounce the world by solemnly 
cndertaking to obsen'e the counsels of perfection (**'). It 
includes (1) ordinary nuns or canonesses, who correspond 
with the widows of ancient times, and (2) cloistered nuns or 
minikins, who correspond with the consecrated virgins of St. 
Aagustin's and earlier times (^. The latter represent the 
feminine side of monasticism, and follow either the ml 



humility and obedience tlie; atuil; night and day to xierft 
Innocent m. in Decret. Lib. iii. Tit. xxxl c 16. 

(929). Gregory ap. Gratian Caua. n. Qu. VII. c. 57 : That subject* be 
not obedient beyond what ia right (plus quam eipedit), lest in studying 
to be obedient beyond what is necessary thej- are obsequious to the vices of 
others, 

(230). Innocent ill. in Decret. Lib. iil Tit. sxiv. c. 6 ; Const. 43 
Lutgton, A.D. 12S2. 

(231). Gasquet in Montalembert'a Wonka of the Weat t A life of ailencc 
What a power does this give him [the monk] over the man of the world. 
who is, perliape, the very slave of the little pleaaures, the frivolous vani- 
ties, the busy interests, the all -en grossing ambitions which the monk 
leaves and ignores. The power to withdraw ia a mark of strength, and 
we worship strength in apite of ourselves. The man who can show himsell 
perfectly independent places himself in a position of superiority. 

(232). Nonna in Hieronym. £p. 18 ad Eusloch. ; vovU in Palladii HisL 
LAUsiaca c. 46, the feminine for Nonnua, accordiug to Arnobius, junr., in 
Ps. cv. and cxl. = Egyptian for holy; according to J ablonski, properly 
Nuench = not of thia world, i.t, one who has renounced the world. 

(S33). Sanctimoniales or Klonialcs ap. Gratian Caua. uc. Cju. L c 13, 
Caufl. xxvn. Qu. 1. c 13; Concil. Lat, u. a.d. 1139, /iui Cans. xvnL 
Qu. n. c. 26 ; Const 18 Peckhara, a.d. 1291 ; Lingard'a Anglo-Saxon 
Chureh, I. 215 ; II. 12 ; Devoti Lib. i. TiL is. § 17. See D^^itt of (Mar, 
§48. 
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Beoedict or St. Basil. Observera of St. Basil's rule were in 
this country very rare (***). 

37. Ordinary nuns or canonessea, whether professed or non- 
professed, are required to lead a regular life (*^), like canons 
r^nlar, and to observe chastity (^™), as the spouses of Christ (*^) ; 
otherwise they are not confined to their convents (^). They 
are, however, forbidden to wear sables or gaudy apparel (*^), 
to let their convents be haunts of laymen (-*"), to occupy 
private rooms in them (^"), to walk out alone (^-) or without 



{234). Lynd. 213. 

(235). Concil. Clovesho a.d. 747, Can. 19: That monks and nuna be 
humbly subject to their superior, and lead a quiet, regular life. Concil. 
Cfaelseft A.D. 787, Can. 4 1 That monks and nuns behave themselves 
nffolarly. Concil, Enaham a,d. 1009, Can. 1 ; Cnut'a Law 6, A.D, 
1017. 

(236). Const. 11 Peckham, a.d. 1279 ; Const. 17 Peckhani, a.d. 12B1. 

(237). Innocent A.D. 404, ap. Gratian Gaue. sxvir. Qu. I c. 10 : Quae 
Chrislo spiritualit«r nubunt Concil. Chelsea A.D. 787, Can. It!. 

(238). ConciL Paris A.D. 615, Can. 13 ap. Gratian Caus. iivii. Qu. L c 7, 
speaks of the aasninption of the religious habit in iomihui propriit. Sju. 
Bom. A.D, 826, Ibid, c 31 ; Let women, veiled with a view to religion, either 
live regularly in a convent or chastely keep the habit they have taken at 

(230). Cyprian An Vest. Virg. c. 5 : It virginity ia destined for the 
Id^dom of God, what have they to do with earthly dress and with 
omanwmtel ConciL Clovesho a.d. 747, Can. 19; ConciL Westminster 
A.D. 1127, Can. 10 : That no abbws or nun use more costly apparel than 
sncb as is made of lambs' or cats' skins. ConciL Westminster a-D. 1138, 
Can. 15 : We forbid nuns, under pain of anathema, to use particoloured 
ftt», sable, martin, ermine, beaver, or golden rings, or to wreathe or 
curiomly plat the bair, Concil. Westminster A.D. 1200, Can, 15 : Const. 
36 lAngton, A.D. 1^2 : We decree that nuna and other religious women 
wear no rilk veils, nor needles of sUver or gold in their veils. 

(240). ConciL EotJiomag. a.d. 650, Can. 10, forbids any but bishopa to 
he admitted. ConciL Clovesho a.d. 747, Can. 20 : Let not nunneries be 
places of Kcret meeting for filthy talk, drunkenneBa, and luxury, bat 
habitationa for such ae live in continence and sobriety. Con. £9 : That 
duiu may not dwell in the houses of seculars with laymen. 

(S4I). ConciL Lat ii. A.D. 1139, Can. 26 ap. Gratian Caus. xvnL Qu. ii. 



(242). Const IB Peckham, A 



. 1281. 
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the abbess or prioress (^), to act as godmothers t^), or even 
stay for any length of time in the houses of their parents and 
friends (^**). If they marry, they are looked opon as incon- 
tinent rather than as adulteresses (^) ; and to those offeril^ 
violence to their persons, Christian burial is denied (**'), 

38. Minikins, as their name implies, are feminine monks (' 
who are confined to their monasteries (^**), and called cloistered 
nuns. Those having houses in a cathedral city are usually 

(243). ConcU. Ebor. a.d. 1195, Can. 15: Tlmt nunado not go out of the 
vei^ of tlieir convent but in the company of tlie abbess or prioreu. 

(244), ConciJ. Weatmicster A.n. 1102, Can. 19. 

(246). Const. 18 Peckbara, a.d. 12S1 ; We forbid any nun undet pain 
of excommunicution to stay, even in company with a sister nun, miieb 
leKS without it, in the house ot ber parents or relations . . . above three 
natural days, for the sake of change, nor above sii oa any occasion eic«pt 
Bicknesa. 

(246). Hieronym. adv. Joviniunap.Qratiani. DUt. xxviL c 9 : Nonlam 
adulterae quani iucestac. M, Ep. 97 (al. 8) ad Demetriadem : The hoU 
TOW ot virgins and the glory of the heavenly and angelic family is disgraced 
by some who do not conduct themselves properly. Such ought to be told 
plainly either to marry it they cannot contain, or to contain if they do not 
wiah to mairy. Augustin de Bono Viduit. c. 10 : They who say that the 
nuurisges of such are not marriages but adultery, do not seem to me to 
consider with sufficient accuracy and care what they say. For no Utile 
harm is done by tliis ill-considered opinion that the marriages of stich 
women as fall away from the holy vow are not marriages, so that they 
ought to be separated from their huabands a-i very adulteresses, and not 
wives ; for by separating them they make the hitsbands real adulterers if 
they should marry other women during the lifetime of their first wives. 
Condi. Chalcedon a.d. 451, Can. 16 forbids a monk or consecrated virgin 
to marry ; but if they do, allows the bishop of the place to be indulgent 
towards them. Odo's Can. 7, a.d. 943 : We forbid all incontinent mar- 
risgea with nuns ... for Pope Gregory [ii. A.D. 721] . . . ordained. If 
any one marry a nun, let him be anathema See Excueet, g 33. 

(247). Edmund's Law 4, A.D. 944 : Let him that detiles a nun be un- 
worthy of a consecrated burial-place. Concil. Tribur. a.d. 896, ap. 
Qratian Cans. sxvn. Qu. I. c. 13, requires him ever to lament it. Ibitl. e. 
37 ; Can. 23, IM. c. 17 orders excommiiaicalion. Const. 17 Peckham, 
a.D. 1281. 

(248). Concil. Ensham. a.d. 1009, Can. 1 ; Cnui's Law 6, 4.D. 1017. 

(249). Boniface vm. in Seit Lib. iii. Tit. zvi. c. 1 ; Devoti Inst. lA.^ 
Tit IX. g 18. 
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Diider the bishop's rule (^) ; those elsewhere are mostly under 
the mle of some religious house of their own order (**i). To 
avoid scandal, they are forbidden to have their convents adjacent 
to those of men, so as to form double momiBteries (***), or to 
sing in the same choir with monks {J^). Cloistered nuns are 
allowed to receive the Enchariat in their own oratories on 
principal festivals, as well as at other times C^*), and to have 
a confessor appointed by the bishop (*'*) ; but neither clergy 
nor youthful monks, nor others than those of approved life, may 
be admitted within the convent walls (^**). 

39. Girls placed in a convent by their parents in tender years 
ape at liberty to decide, when they reach their fifteenth year (^'), 
whether they will remain or not. A girl under twelve spon- 
taneously taking the veil may not afterwards withdraw {^, 
bnt she may be withdrawn by her friends, provided this is done 
within a year(^). Should she herself withdraw and marry, 
she is enjoined to do penance as one guilty of bigamy (*™) ; 

(SOO). Concil, Arelat. v. a,d. 554, Can. 5 : That hinhops have charge of 
(he iQpnwt«ri«4 of nuos iu this city, and that abbeaaea have do power of 
•eting contrary to rule. 

(261). ConciL Hispal. n. Can. 1 1, a.d. 619 ; Lynd. 212 : In England, (or 
the most part, duos uuder the rule of the religioufi are cloistered (inclusae) ; 
iboBe wtiich are under the bishop are not cloistered. 

(252). CoDcU. Agath. a.d. 606, Can. 28 ap. Oratiun Caua. ivui. Qu. u. 
t, 23, Bays, "because of ibe wiles of the devil or the tongues of men." 
Euseb. n. 17 mentions double monasteries in Egypt, but Syn. vii. a.d. 
787, Can. 30, Ibid. c. 21, condemned them. See notes 41, 81, 214. 

(i53> Concil. Lat n. a.d. 1139, Can. 27, lUd. c. 25. 

{254). Cap. 45 Theodulf, A.D. 894; We chaige men of every rank to 
fnquent the high mass, except the holy maidens only whose custom or 
manner it is not to go from their own minster. 

(S6S). Const 42 LAUgton, A.D. 1222 : Let the nuns make confession to 
pricEts appointed hy the bishop. 

(266). Concil. Epaon. a.d. 617, Can. 38 ; Concil. Matiscon. I. a.d. 681, 
Can. 2 ; Concil. Rothomag. a.D. 650, Can. 10; Const. 4S L&ngtflu, A.D. 1292. 

(267). Concil. Mognnt, A.D. 813, Caa 23ap.OralianCauB. xx.Qu.LclC>i 
Qtqpjry, writing to Aiigtistin of Canterbury, Ibid. c. 2, held otherwise. 

<XB8}. Leo ap. Gratian Cans. is. Qu. 1. c. 8 ; ConciL Tolet. VL A.D. 638, 
Can. 6, Ibid. Qu, nt. c. 2. 

(259). Concil. Tribur a.d. 895, Can. 24, Ibid. Qu. ri. c. 2. 

(860). Syn. Rom. ad Gall. a.d. 384, Can. 2 ; Innocent ap. Gratian Cans, 
xxm. Qu.Lc.Si Concil. Turon. ii. a.d. 667, Can. 20 ; Can. 36 Dunatau, 
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aud should she withdraw after being eolemnlj veiled, to 
excommunicated C"), as guilty of incest (^*). No novice may 
be received into a religious house for money i^), 

40. By the rule of the fourth century a vii^in might not be 
consecrated under twenty-five years of age C**), nor a canoness 
under forty (**°), and an abbeas was required to be sixty years 
of age before appointment (^, The consecration or veiling 
of a nnn should be performed by the bishop (™'), or else by a 
presbyter with his authority, but not by an abbess (**), It 
should be preceded by a novitiate of one year for a cloistered 

\.D. 963 : If a religious woraan turn herself to secular vanity . . . and 
thinka with her wealth to niHke satisfaction, this will be vain, 

(261). Syn. Rom. ad Gall. Can. 1 ; Innocent i. ap Gralian I. c. c. 10; 
Concil. Chalcedon A.D. 451, Can. 16, IhiA. c. 26; Concil, Aurel. V. A.D. 
541, Can. 19 : If afterwardti leaving the hallowed precincte they give up 
their holy purpose from love of tlie world, or those who at their own 
homes have either as virpne or widows adopted the habit of convereion, 
let them be deprived of comniimion, together with those whom they have 
married. Concil. Paris iii. a.d. 567, Can. 5 ; Concil. Turon n. a.d. 567, 
Can, 20 ; Concil. Martin. Brae. A.D. 572, Jhid. c. 26 ; Concil, Alatiscon, 1. 
A.D. 581, Can. 12 ; Concil. Lngdun. in, a.d. 683, Can. 3 [ Concil. Paris r. 
A.D. 615, Can. 13. 

(262). Concil. Ancyr. a.d. 314, Can. 18 ap. Gralian 1. c. c 24, Unil. c. 
21, says she is worse than an adulteress. Leo, A.D. 459, Rid, Caus. xx. 
Qu. I. c. a See note 246, and Ihiiia of Order, notes 320 and 323. 

(263). Concil. Westminster A.D. 1127, Can. 3; Concil. London A.D. 
1175, Can. a 

(264). Concil. Carthag. ni, a.d. 39", Can. 4 ap. Gratian Cans. ix. Qu. 
1. c. 14, Ibid, c 16 ; Concil. Turon. ii. a.d. 567, Cm 20 ; Egbert's Excerpt 
9L See DvXit» of Order, noU 321. 

(266). ConciL Agath. a.d. 606, Ibid, c 13 : This was the rule for 
deaconesses by Concil. Chalcedon, Can. 15. See Dutiti of Order, § 49: 

(266). Gregory Ibid. c. 13. 

(267). ConciL Carthag. it. a.d. 390, Can. 3 api Gratian Cans. xxvi. Qn. 
VI. c 1. 

(268). Concil. Paris vi. a.d, 829, ap, Gratian Cans. xx. Qu. ii. c 3 : If 
an abbess has the presumption either [to receive] a widow or veil a girl 
a virgin, lot her be subject (o canonical judgment until satisfaction. 
Innocent riL in DecreU Lib. v. Tit. xxxviii. c, 10 : We hear that in some 
dioceses abbesses bless their own nuns, hear their confessions, read the 
Gospel, and publicly preach. . , . Forbid ita being done in future, for 
although the blessed Virgin was more honoured than all the apostles, yet 
to tiiem and not her were given the keys. 
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nan, and of three years for a canoness ('^). In taking the veil 
the nun is first attired in the habit of her order (""), her head 
being covered with a large altar-cloth or veil (-") ; a written 
profession then is handed in by her and laid upon the altar ^''■), 
after which she receives the blessing (*^^). In the thirteenth 
century it was ruled that those who had worn the rell^ouB 
habit for a year should be deemed to be professed, so far at 
least as to be under all the obligations of the rule (^*). 

41. The veiling of nuns is directed to take place only at 
GaBt«r, the Epiphany, or on the festival of some apostle, except 
by urgent request to avoid dishonour, or when death seems 
impending (*^'). Once veiled a nun may not migrate to another 
hoose, except to embrace a stricter rule (""). Spanish cuBtom 
required the queen-dowager, on her husband's death, at once 
to enter a convent of canonesses (-"), and the Gallican rale 
required the same from the widows of clergy (^. 

(269). ConciL AureL v. a,d. 041, Can. 19: Let them remain a year ia 
Uie lay garb, but in monasteries where the nuns are not cloistered three 
yean. 

(870). Sut, Eccl. Ant. a.d. 506, Can. II ap. Gralian t. DuL xxtiL c. 24 : 
When a holy virgin is presented to the bishop for consecration, let her be 
veated in the usual garment suited for her profession and hoUnesa. 

{271). ConciL Tolet. x. A.D. 656, Can. 5 ap. Oratian Caus. xx^•^. Qu. 
L c 36 : Pallio capita sua contegant, and Caus. xx. Qu. 1. c. U and 13. 
The service of veiling is described in Lingard's Anglo-Saxon Church n. 
13. See note 123. 

(272). Concil. Tolct. x. A.D. 666, Can. 5. 

(273). Cap. Beg, Franc, ap. Gratian Caus. ixvn. Qu. 1. c. 37 : Let all 
know that the bodies of holy women consecrated to Qod by the vow of 
their own undertaking and the priest's words [of prayer] are proved by 
Scripture testimony to be God's temples. Therefore the violators of them 
are kno¥rn to be guilty of sacrilege, and to be sons of perdition. 

(274). Const. 18 Peckhom, km. 1281. 

(275). Gelaaina, i.D. 484, Ihii. Caus. xx. Qu. L c. 11 and 15 ; Egbert's 
Excerpt. 90 : The holy veil ought not to be put on virgins [or widows] 
devoted to Qod, except on the Epiphany, or Low Sunday, or on the 
nativity of an apostle, unless they be dangerously sick. 

(27«). ConciL Tribur. a.d. 895, JiiA Caus. ix. Qu. iv. c. 1. 

(S77). Concil. ToleL xiu. A.D. 683, Can. 5 ; Concil. CaesaiaugusL m. 
A.D. 6gi,Can.5. 

(27S). See DMif of Order, § 48 ; fFedlixk, § 16. 
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Origin of Religious Orders. 

1, A religious order ia the name applied to a gronp of g 
ciated communities or an aggregate of affiliated congregatioi 
either of moiika, regnlars, or friars, which are united under a 
common head and hierarchy of their own, and are exempted 
from the ordinary territorial jurisdictiona, being governed by 
lawB of their own. Since the time of the Fourth Lateran 
Cooncil, in 1215 a.d., when the consolidation of all the then 
existing monastic congregations was enjoined ('), and the esta- 
blishment of any new rule waa forbidden {^), centralised reli- 
gious orders have succeeded to the place formerly occupied by 
isolated congregations. 

2. The religious orders which are most widespread and be6t 
known may be grouped under four different classes, according to 
the objects which they have primarily set themselves to attain (*), 

(1). Decret. Lilj. in. Tit. iisv. c. 7; Const. 18 Peokham, j 
We have found lliat many religious housea of the order of SL Augi 
do not meet with the rent in tlieir general chapter held every third jn 
according to the General Council. Lynd. 213. 

(2). ConciL Lai. iv. a.d. 1215, in Decret. Lib. iii. Tit. xisxvi. c 
a too great diveraity of religions [rules for the religious life] should ii 
duce confusion into the Church of God, we forbid that any one in future 
should invent a new religion, but whoever wishes to be converted to reli- 
gion, let him embrace one of the approved [rules]. Similarly, he who 
would in future found a new reiigious house, let him lake the rule and 
appointment of it from the approved [forms]. We altogether forbid any 
man having a monk's place in different monasteries, or one abbot presiding 
over several monaeteries. Const. 31 Edmund, a.d. 123G ; ConaLQMephi 
A.D. 1330 ; Boniface viii. in Sext. Lib, ill. Tit, xv. c I. 

(3). Lynd. 314: Some religious orders are founded principally for w 
of the contemplative life, which consists in study and prayer, as the oi 
of the CarthuBians. The aim of other orders is to wait on hoopiti " 
the eick, aa the Crose-bearers and the brethren of St. Antony of Vies 
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viz. (1) those whose object is the worship and service of God 
by the cont«niplative life, and a closer anion with tied by know- 
ing Him and forgetting or ignoring themBelveB{*), such as the 
foUowera of St Basil and St. Benedict ; (2) those whose object 
is to serve God by active life, by exercising hospitality, caring 
for the sick and for strangers, and protecting pilgrims, such as 
the Hospitallers and Templars ; (3) those whose object is to 
deepen and intensify the spiritual life of their brethren living 
in the world, and to teach them habits of self-denial by precept 
and example, snch as the Friars ; and (4) those whose aim is 
to spread the faith abroad or at home, snch as the various mis- 
sionary orders of mediaeval and post- mediaeval limps. 



&t p: 



CONTEMPLATIVK OrDEKS OF LaYMEK. 

3. The parent rule of all contemplative orders is that of St 
Baal, bnt the parent sodety of all the monastic communities 
&t present existing in the West(^) is the congregation founded 
\n fit. Benedict of Nursia at Monte Casino, in the year 529 
"_.. ^). This congregation has, by the foundation of a number 
nboDfies which have in the main followed its ru!e, given rise 
to a variety of orders, of which the best known are (1) the 

Some orders eiisC for the sake of preBcliiog doctrine and spiritual couiuel, 
fodi as the Friare- Preachers, Minorites, Augustinian Friars, and Car- 
melitec ; other orders (or mititar; service, such as the Hospitallers, and 
formerly the Templars. 

{*). John zvn. 3 : Thin is life eternal, to know Thee the only true God, 
Mid Jeaiu Christ whom Thou hast senL Cassian ColUt. ix. 31 goes so far 
M to ny : Prayer '\i not perfect in which a monk either understands him- 
hU or understands what he prays. 

(5). The rule is in seventy -seven chapters, and requires three virtues— 
■ilen», hutnility, obedience, and prescribes three occupationa — worflhip, 
wding, uid manual labour. 

(6). lienedict, bom at Nuraia A.D. 480, retired when seventeen lo the 
dewrt of Snbiaco, and lived for three years in a pit, fed by the monk 
RomftUUB. Ue converted the temple of Apollo at Monte Casino into an 
iV«tory, and established a congregatioti there, a.D. 529, and died 643. 
ElEric, Can. 34, a,d. 957 : Monks observe the rule of one man, Benedict, 
and live by his direction. Concil. London a.d. 1076, Can. 2 : That nioaka 
o tte n re tbeir order according to the rule of Benedict. 
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Black moDke (^), or Benedictmes proper ; (2) the Clni 
CamalduniaDB, or Romaldeans, and other local orders ; (3) the 

Cistercians ; and (4) tbe Carthusians. 

4. From the time of St. Aiigustin's mission, in 597 A.D., there 
existed in this country, among the Saxons, monastic houses (') 
following a rule sometiraes called after St. Gregory the Great, 
the peculiar features of which are no longer known. There 
existed also before that time among the Celts, in the western 
parts of the islands, other religious houses, following an earlier 
and different rule. Many of these communities appear to have 
been somewhat secular in their liabita, and to have lived an 
associated rather than a common life ("). Abont the year 780 
another St. Benedict founded a new monastery at Aniane("), 
in which he endeavoured to enforce the strict observance of St. 
Benedict's rule of a common life, and also to induce neighbour- 
ing monasteries to do the same. A century later King Alfred 
Bet to work to reform the existing English monasteries upon 
the new Benedictine pattern, and after him other sovereigns 
and arcbbisbops attempted the Bame ('*), but success was not 
permanently assured before tbe thirteenth century, 

(7). Concil. Westminster a.d. 1200, Can. 15. 

(8). Theodori Poenit. n. vi. in Haddan and Stubbs iii, 195. 

(9). Lingard, Anglo-Saxon Church i. 236. In HiaL Mon&st. de Ab- 
bendon ii. 877, it is Btat«d that Heane the founder had constructed twelve 
habitations for monks and twelve cbapela ; and, p. 272, there are said to 
have been twelve monks, so that each one had his own house and chapel. 
Not only the canons of the ajaods of Cloveaho in 747 and 787 a.d., bnl 
the Conetitutions of Langton aeem to show that the inmates of monaaterieB 
often lived an associated but not a common life, having rooms of their own, 
and dressing aa they pleaaed. See Discipline of the Rtliijiaiu Lift, noI« S40. 

(10). Bom A.D. 750, in Languedoc ; died A.D. SSI, as abbot of Inda near 
Aix-Ia-Chapelle. 

(11). Dunstan, circa 963 a.d. For instance, Hist. Monaai. de Abbendon 
n, 279 says that in the time of St. Ethelwold, A.D. 1000, the religions life 
was corrupted by the incursionH of the Danes and the austerity of the 
[new] Benedictine rule, so that hardly any but a poor man could become 
a monk. Therefore, St Ethelwold, to attract the rich, did away with all 
the requirementa not contained in St Benedict's rtile. Laof r&nc, a.d. 1072, 
again introduced reform. Const 19 Otho, a.d. 1237, orders the Bene- 
dictinea h> absUin from eating flesh, in accordance with the decretal of 
Innocent iiL in Decret Lib. in. Tit xxxv. c 6. 
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5. The order of the Benedictines, or Black monks as they 
were generally called, has been described as " an oi^anisation 
diverse, complex, and iiregnlar, rich rather than symmetrical. 
with many origins and centres and new beginniugB, and the 
action of local influences " ('^), which insisted upon common 
rather than associated religions life, combined active labour 
with prayer and contempSation (^^), cultivated learning, and 
indsted upon entire self- surrender and obedience. Wherever 
the order established itself, it made the wilderness flourish like 
a garden, and brought nntold blessings alike to the bodies and 
the souls of men. Whatever knowledge of agriculture, science, 
language, or philosophy the modern world has inherited from 
the old world, it owes mainly to the labours and industry of the 
cloistered Benedictines. The great Benedictine abbeys of this 
country were Westminster. Glastonbury, Bury St Edmunds, 
Evesham, and St. Mary of York ; and in the West of England, 
Tavistock and itncfast ('*). There were also twelve cathedral 
priories which were Benedictine foundations, of which Canter- 
bury was the chief ('*). and many other collegiate priories ('*), 
BQch as Eiet^r and Crediton, and of later foundation, Ottery 
St. Mary. 

6. The reformed Benedictine rule not being found sufficiently 
strict to satisfy the religious zeal of all, severer rules were 
devised for new congregations which sprung up in the tenth 
and eleventh centuries. Such was (1) the rule of Clngny, a 

(IS). Newman, quoted by Qasquet in Montalembert's Monks of tlie 
WoA. 

(13). Lj^d. 214 eaya that a man must b« perfect in active life in order 
to be perfect in contemplative life. See Duciplim of the Sdigimu Lift, 
note 12. 

(14). Oliver's llonasticon, p, 90, Buctast was aubseqaently refoimded 
■• m Ciaterdan house in 1 137 a.d. See J. Brooking Row« in Trans. Devon. 
ABocJation vul 809. 

(I5X Vii., Canterbury, Winchester, Durham, Ely, Worcester, Norwich, 
Bocfaeflter, Batli, Coventry, Peterboro' or Medeahampstead, Gloucester, and 
CheAer. 

(16). There were in Devonshire, Otterlon, Totton or ToIneR, Pilton, 
Uodbui;, Cowick near, snd SL Nicolas in Exeter, and Polsloc for nuns. 
8m Dagdata, Honaaticon i. 1039. 
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French congregation established by St. Beano at Clngny, n 
Milcon, in the year 909 A.D, (i'). The Cluoiaca, in addition to 
many other points of discipline, made it a duty to recite psalms 
whilst they were at work ; to keep open hospitality daily for 
the poor, needy, and travellers ; and to make their Chnrches 
palaces for the poor. More than 2000 hoases were affiliated 
under this rule before the thirteenth century, amongst those in 
this country being St. James', Exeter (■*), St. Mary Magdalen, 
Barnstaple ("), and Carswell Priory in East Devon {*'). Such 
was (2) the rule of Camaldoli, an Italian congregation founded 
at Campo MaldoU, near Florence, by St. Romuald, in 1009 A.D. 
I'he Camalduuians, or Romaldeans as they were also called, 
dwelt in separate cells, and met together only for prayers. 
Some of them observed an inviolable silence during the two 
Lents, others during one hundred days in each year. On 
Sundays and Thursdays their diet conaiated of herbs, on other 
days of bread and water. In the seventeenth century they 
were divided into five congregations, with about 2000 mem- 
bers (^^), Outside Italy they had few honsea, aod in this 
country none. Such were also the rnles of (3) the Cistercians 
and (4) the Carthusians. 

7. The Cistercians ('-), usually called White monks, because, 
like the Camaldunians, they wore a white habit \vith a black 

(17). Lorain L'Abbaye de Clugny (Dijoo, 1839). M 

(18). Pebr Qeechiclite der Monchsordeu I. 68. ^^| 

(19). Oliver, Monasticoa Exoniense 191. ^^| 

(20). IhiA. 196. ■ 

(El), md. 311. 

(22). Alexander ill. in Decret. Lib. in. Tit xxzv, c 3, complains that 
many Ciatercian foundations, against the rule of their order, possess villa^ 
lordships (villas), churches, and altars, aud undertake liegeahlpe and 
liomagea, and hold courts for justice and tribute, . . . and exhorts them to 
be content with their ancient allowances. H. Ibid. Tit. XXSL c. 7 forbid* 
Cistercians to be received in other monasteries without the coneent of their 
abbota. ConciL LaL iv. Ibid. Tit. xxiv. c. 37 directa Cistercians, aa being 
experienced in the ordering of congregations, to preside in the general 
chapters for consolidating monastic congregations. Const. 22 OthoboBi^ 
A.D. 1268, requii'es them to appoint perpetual vicars wherever they h ~ 
Churches. 
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Bcapalar and hood, were founded by Robert of Molesme, at 
Cileaiix, near Chalons, in 1098 A.D, Their co-founder was the 
Englishman Stephen Harding, who. in 1119 a.d,, devised the 
rule of the Annual Chapter (^), afterwards adopted by all the 
other orders, and the Chart of Charity. After the election of 
St. Bernard to the abbacy of Clairvaux, in 1115 A.D., the Cis- 
teroians became famous throughout Europe, and within one 
hundred years had 1800 afEliated bouses. They are sometimes 
Killed the spoiled children of the Apostolic See, The earliest 
Cistercian house in this country was founded at Waverley in 
Surrey, in 1128 A.D., by Walter Giffard. Bishop of Winchester. 
Others soon followed, and at the time of the dissolution the 
Cistercians had one hundred and one houses in the king^ 
dom{**), amongst others the great houses of Ford{*''), Dnnkes- 
well (*"), Newenham (^'), and Buckland ('^), in Devon. In 
sacred things the Cistercians were diatinguished for eschew- 
ing all colour and ornament ; they were also more conservative 
than others of the traditional forms of service (**). A branch 
of them, of iDCreased severity, was estabiiahed in 1663 A.D.. by 
the Abbt Armand de Ranee, at La Trappe or the Pond, who 
take from thence their designation of Trappists. 

8. The Carthusians were originally founded at La Chartreuse, 
in 1086 A.D., by St. Bruno of Cologne, nod slowly increased 
until, in 1258 a.d., they had fifty-six houses. Papal recogni- 
tion was accorded to them by Alexander III. in 1174 A.D,. and 



{MX The rule and the Chart of Charity were approved by Caliitns ii. 

in iiaa. 

(S4}. 87 Hen. vm. c. SB gave to the kiog all monaeteriea having kuils 
ttnder iSOO ft year. 31 Ilea. viii. c. 13 gave him the larger abhejB, See 
G«aqtiel't Henry vm. and the English Monasteries. 

(26). Oliver 33B ; HooVa Lives II. 542. 

(26). Ibid. 393 ; J. Brooking Howe in Trans. Devon. Assoc, ix. 382. 

(37). Viid.ZhI; Trans. Devon. Assoc. 11,361. Founded 1245, by William 
de Uohun. 

(28), IM. 330 ; Trans, Devon. Aseoc vii, 329 ; vm. 797. 

(SB). Lynd. 9 states that it was the cUHtom of the Cistercians to give the 
enp to the people in lesser Churches, but, according to ancient custom, 
fint to mix with it unc^nsecraled wine. 
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their manner of life was introdnced into thia country i 
1180 by St, Hugb, afterwards Bishop of Lincoln, who esta- 
blished a Carthusian house at Witham, in Somerset C"). The 
celebrated Charterhouse in London was founded by Sir William 
Mamey in 1371. At the dissolution the Carthusians had eleven 
houses in this country, and showed the Gneet examples of the 
martyr spirit (^^). Until 1130 a.d. the order had no written 
rule. Then the fifth prior of the Chartrense, Guigot by name, 
compiled the Carthusian Customs (Oojisuetudines Cartusiae), 
which have since been supplemented by the collected resolu- 
tions of general chapters. The peculiarities of the order are (1) 
the strict separation of the members from each other, to pre- 
vent even indirect contact with the world ; (2) the separation 
of the professed brethren from the lay brethren or conversi, lay 
brethren in this rule holding a very inferior position ; (3) the 
separation of each house from alt contact with the neighbour- 
hood; and (4) the separation of the order from contact with 
other monastic orders. For solitude, length of the night office, 
and scantiness of diet, this is the most austere order, ^m 



Contemplative Okdehs of Clekgy. ■ 

9. Canons is the name given to the clergy of a collegiate 
Church, either because they live according to rule («<hwu), or 
else because they are on the roll of those supported by the 
Church (eV tw Kav6i'i) {'^}. Those living a common life under a 
rule are termed regidar canons ; those only associated in serving 
the same Church, but not living a common life, secolar canons. 
Although regular canons are met with under that name in the 
eighth century (*'), yet the origin of the order of regular canons 

(30). Margaret Thompson, HiBtory of Somerset Carthusians ; Hodgea, 
1895. 

(31). GasquefB Henry viii. and the English MonaBteriea ; Froude, 
Short Stuiliea ii. 95. 

(32). Concil Chalcedon a.d, 451, Can. 1. 

(33). Cuncil. Chelsea A.D. 767, Can. 4 : That bi»liopB take care that 
caaona live canonically — maj refer to eecular canons, but Chrodeg 
oanona at Metz were certainly regular canons. 
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called after St. Augnstin is usually referred to Arnald, Odelo, 
Pontios, and Uuraadus, four caiioue of the Chnrch of AvignoD, 
who, in the year 1038 A.D,, obtained permiBBion to withdraw 
from active clerical work to lead an ascetic and contemplative 
life in retirement from the world (^). The name seems to have 
been first adopted by them after the Second Lateran GouncQ, in 
1139 A.D., todietinguiehthem from the regular canons of cathe- 
dral Chnrches, who followed Chrodegang's rule. In this country 
the first congregation of Augustinian canons was established at 
Colchester in 1105 A.D. Many others followed, and soon the 
ADgastinians became a numerous body (^}. At the dissolu- 
tion they had 170 houses, amongst others Hartland Abbey ("), 
Plympton ("), Frithelstock (^*), and Comworthy (^) Priories, 
besides CanonBleigh Priory for canonesses (*"). Their dress was 
a black cassock and white rochet, and over that a black gown 
and hood. 

10. The Praemonstrants or Norbertines were an offahoot 
from the Angnstinians, who followed a somewhat stricter rule. 
The first monastery of this order was established by St. Norbert, 
in 1120 A.D,, at Premontr^ in the Isle of France, and in 1146 
tbeir first monastery in this country was erected in Lincoln- 
shire by Peter de Saulia. Their dress was white with a scapn- 
!ary before the cassock, out of doors a white cloak and hat, and 
in Chnrch a surplice. In mediaeval times their houses were the 
great seminaries of the clergy, and they alone among religions 
orders were eligible to have the charge of secular Churches. In 
the reign of Edward I. this order had twenty-seven monasteries 
in tbiB country, amongst others Tor Abbey (*') in Devonshire, 
founded in 1196 a.d., and Dale Abbey in Derbyshire (*^). 

11, Another offshoot of the Augustinian rule were the 
Gilbertines, founded by St. Gilbert of Sempringhara in Lin- 

(M). See Dueifline of At Religiotu Life, § 5. 

(3A). Dugdate's Monasticon vi. 37. 

(36). Oliver's Monasticou Exonietise, 203. 

[37). Ihid. 129. (38). Ibid. 319. 

(39). Ibid. 236. (40). Ibid. 224, 

(41). Ibid. 169. (42). Dugdale'8 Monaaticoii. 
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colnBhire, about the year 1148 a.d. (*"). St. Gilbert's original 
fonndatioii was for poor maidens who were resolved to lead a 
life of chastity, aud made vows of absolute seclnsion. They 
were attended by a few servants, from whom they received all 
they required through a window. Similar institutions were 
soon erected in otiier places, and St. Gilbert requested Pope 
Engenios III. to incorporate his foundations with the Cistercians. 
The scheme not finding favour at Rome, he was obliged to 
provide for the guidance of his congregations in another way, 
which he did by attaching a convent of canons to each nnnnery, 
thus after the old English pattern creatiug donble-monasteriea — 
one division for men, the other for women, the two separated by 
a high wall. The men's monastery consisted of ten canons, 
together with a number of lay brethren, who followed the rule 
of Citeaux. The nuns were placed under the rule of St. Bene- 
dict ; aud hospitals for the poor, sick, widows, and orphans were 
connected with their regular establishments. At the time of 
the dissolution this order possessed twenty-one houses and 
eleven double- monasteries, but it was never propagated ontslde 
of this country. 

Chaeitable Okders, 

12. Very different from the contemplative orders are the 
societies of active charity. Most of these existed as individual 
congregations, and never grew into distinct orders. Among such 
may be named the congregation of St. Antony at Vienne, founded 
by Gaston, in 1095 a.d., for the cure of the sicii ('*) ; the hospital 
at Montpellier, founded by Guido in 1178 A.D., and affiliated by 
Innocent 111., in 120i, to the Hospital of the Holy Ghost at 
Rome(") ; the order of St. Bridget of Wastena in Sweden (") ; 

(43). Holaten. Tom. n. ; Hurler Innocenz in. und seine Zeitgenossen 
rv. 230. 

(44). Qiesseler ni. 219. Lynd. 213 uya that there wm a house of St 
Antony in Loudon, a dependency of the house of SL Antony at Vtenne, 
aud that it conformed to the rule of St. Augustine. 

(45). Hurler iv. 220. 

(46). Lynd. 213 says that Sion Houise near London whs b dependency oE 
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the Trinitarians, fonnded in 1 198 A.I)., at Gerfroi, in the diocese 
of Meaux, by John de Matha, for the redemption of captives 
from the hands of the infidels (*') ; the lepers' house at 
PlymptoD (**), and the hospital of St. John at Exeter for the 
relief of the poor{*''). There were nevertheless two which 
developed into important orders, viz., the Hospitallers and 
TeiDplars (*•). 

13. The Hospitallers, or Knights of St. John of Jerusalem, 
were a society of knights who, in 1099 a.d., erected a hospital 
or goest-house (") at Jerusalem for the reception of pilgrims 
and the care of the sick. When the kingdom of Jerusalem 
came to an end in 1291 A.D., they escaped to Cyprus, and after- 
wards settled in Rhodes, Driven from Rhodes in 1523 A.D„ 
tiiey settled in Malta, and in 1530 a.d. the island was ceded to 
them by Charles V. The Templars were an order of knights 
established in 11 18 A.D., in the neighbourhood of the Temple at 
J^msalem, to preserve the peace in the Holy Land, to protect 
pilgrims ('-), and to secure the approaches and public roads 
from robbers. At the Council of Vienne, in 1311 a.d,, the order 
was suppressed (**), on the insinuation that it had roisnsed its 



Um unlcr o( St. Bridget in Sweden, but that it conformed to the AugUB- 
Unian ruhs uad Ihst he hud himeelf »een and handled [a.u. 1429] a papal 
ordiiulion nuking it independent of the mother-house oF Wastena. 

(47). Hurter iv. 213. 

(«). Oliver Moo. 152. (49). Ibid. Moa 300. 

(50), CoQcil Lat, iiL a.d, 1179, in Decrat. Lib. v. Tit. xaiin. c. 3; 
ConciL Weetminster a.d. 1200, Cau. 14 : We decree according to the tenor 
of the Lateran Council that no brothers Templars, Hospitallers, nor any 
rdigioua whataoerer do receive tithes, churches, or any ecclesiastical bene- 
fioM (imn B lay hand. Lyiid. 214. The lands of the Hospitallers in 
BogUnd and Ireland were cun&scati^d by 32 Hen. viu. c. 24. See 2 Eliz. 
e. 7. 

<ftl). Syn. Eora. *.n. 826, Can. 24, in Decret. Lib. ifi. Tit. xxsvl c. 3, 
diracla gnest-bouses to b« provided by the care of the bishops in whoae 
diooetM they are sicnated. 

(58). Spelnian Gloss, sayB that their vow was ut peregriuis tutum red- 
dercBt iter HienKolytanum venientesque exciperent hospitio. 

{5a). 17 Ed. IL St. ni. A.D. 1324, gave their lands to the HospitaUers. 
L^vd. 352, 221. 

VOU II. I 
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poBition for its own aggrandisement, and that ite members bad 
been guilty of horrible crimes. The charges ara now generally 
believed to have been invented as a pretext for despoiling it 
of its great wealth. 



MKNDiCANT Orders. ^^ 

14. A new class of orders appeared in the tliirteentli century, 
a Western reproduction of the wandering ascetics of the East, 
with the rule of obedience and subordination to a central 
authority superadded. Orders of this class go by the name of 
Mendicant or Begging Ordere, or Friars. Intermediate between 
cloistered monks and laymen, the Friars made it their bnsiness 
to supplement the shortcomings of the parochial clei^ as 
teachers, and to raise the standard of Christian life by example. 
It was tlieir rule to possess nothing, but to move about from 
place to place, preaching and teaching, and to be content with 
whatever might be given them. Two of these orders had the 
privilege of beiug allowed to beg conferred upon them (^), viz., 
the Dominicans or Friars Preachers, and the Franciscans or 
Minorites (*^) ; two others were allowed to exercise it because 
they were already existing before the Lateran decree for- 
bidding new orders was passed (*•), viz., the Carmelites and 
Austin Friars ("). 

15, The Dominicans or Preaching Friars, commonly called 
Black Friars, because, over a white garment and scapular, they 
wore a black mantle and hood, and in France called Jacobins, 
because their convent was situated in the Rue St. Jacques, were 
founded by the Spaniard, St. Dominic, at Toulouse, in 1215, 

(54). Lynd. 289. 

(65). ConciL Lugdun. ii. a.d. 1274, in Seit, Lib. in. Til. xvil c. I, § 2, 
calls tbeni Praedicatomm et Minorum ordines, Alexander iv. Ibid. TtL 
XIV. c. 2 forbids a shorter novitiate than one year. Lynd. 314. 

(66). Concil, Lat iv. in Deoret. Lib. ui. Tit xxxvx c. 9; Conrt. 31 
Edmund, A.D. 1S36, 

(67), ConciL Lugdim. ii. L c, calls them Eremifarum sancti Augustini et 
Carmelilarmu ordines. 
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Their role was formed by combining tbe rule of St. Augustine 
with divers constitutions borrowed from the Carthusians. The 
aim of the order was the conversion and refutation of heretics 
by preaching, the pursuit of learning, and austerity of life. In 
1221, Gilbert du Fresney, with twelve brethren, founded the 
first boDse of the order in this country at Oxford, and soon 
after another in London. At the house in Holborn two general 
chapters were held, in 1250 and 1263 a.d., the latter being 
attended by St. Thomas of Aquinnm. In 1276 a.d., the mayor 
and aldennen of London gave to the order two streets between 
Ladgate and the Thames, still called after them Blackfriars ; 
and on the site of the present Times office their general chap- 
tera were held in 1314 a.d, and 1335 a.d. The Dominicana 
had monasteries at Warwick, Canterbury, Chelmsford, Ipswich, 
Norwich, Exeter (^), and other places, and numbered fifty-two 
priories and two subsidiary houses in England and Wales at 
the time of the dissolution. 

16. The rivals of the Dominicans in popular esteem were 
thw FranciBcane. or ilinorites (/rains minores) as they were 
called by their founder. By the public they were called Grey 
Friars, from the colour of their clothing. As the Dominicans 
laid themselves out to win the higher and more educated classes, 
so the Franciscans sought to leaven the masses. To effect this 
they took a vow of absolute poverty, and then went forth to 
preach and to beg. The order was founded by St. Francis of 
Assissi in 1209 A.n., and in 1219 A.D. numbered 5000 members. 
The rale was approved by Honorius III. in 1223 A.D. There 
was a second order of nuns, called Poor Ladies or Poor Clares, 
from Sta. Clara, their first abbess, and sometimes Damiantinee, 
from their first Church, that of St. Damian in Assissi. There 
waa also a third order for those living in the world, called 
Tertiariea. Brother Angelo of Pisa, with eight companions, 
introdaced the order into this country in 1224 a.d. Their first 
iMiase was at Canterbury, but they also soon acquired another 
in London, in the ward of Faringdou Within, on the site now 

(Se> Oliver Monasticon, p. 334, eajs tliiit this touadatiou 
tolHa 
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oconpied by Christ's Hospital, and were establiBhed in Exeter 
before the year 1240 a.d. (™), and at Plymonth before 1383 
A,D. (**). The Franciscan province of England was apportioned 
into seven "custodies" or divisions, and at the dissolntion it 
iaclnded sixty-five houses in England and Wales. 

17. Almost from the first the Franciscans were divided into 
two parties — one led by Elias, the third general of the order, 
who assumed a garb less coarse, built beautiful churches and 
convents, and cultivated art and learning; these were termed 
Bretkren. of the Cominunity ; the other, led by St. Antony of 
Padua, who advocated the primitive rigour and called themselvee 
Spirituals. St. Bonaventtira, who was elected general in 1256 
A.D., favoured the latter party, and gradually restored strict 
discipline ; but with the generalship of Matteo di Aqnas Spartas 
the laser party became predominant, and continued so nntil the 
order split into two branches — the Conventmils, who followed 
the mitigated rule i^^), and the Observants, who adhered to the 
primitive and strict rule. The latter were confirmed by the 
Council of CoDBtanoe in 1415 A.D., received peraiiBsion to hold 
general chapters of their own, and obtained possession of St. 
Francis' Portiuncula at Assissi. Henry IV, is said to have 
introduced the Observants into this country, but no trace of 
them can be found before Henry VII, 's time, who built two or 
three houses for them {"-). The Capuchins are an offshoot of 
the Observants, who were founded by Matteo di Baschi in 15i?5 
A.D. They were not introduced into this country before 1630 
A.D. The Recollets are a French congregation of Observant*, 
founded by the Duke of Nevers in 1592 a.D. The Alcantarines, 
the strictest branch of Observants, are a Spanish congregation, 
founded in 1540 a.d, by Peter of Alcantara. 

18. There existed on Mount Garmel, from the earliest times, 

(69). Oliver, Ibid. p. 330. 

(60). Ibid. p. 151. 

(61). Eitrav. Tit. xiv. c 1, eajs that the rule to wear coiuiuon doth^ 
(vilia indumenta) must be inteiprct«d by the superior. 

(6S). Ouquet'a Henry vin. and the English ftlooasteries, 1&6 note; 
TaimeT, Monasticou vi. 1004. 
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bennits, to whom JoIid Nepos, Bishop of Jernsalem, gave a rule 
in the fourth century. After many vicissitudes, Berthold, 
Connt of Limoges, in 1156 a.d., associated them into the order 
of St- Mary of Carmel, for whom Albert, Patriarch of Jerusalem, 
in 1209, drew up a rule. They were then called Carmelites or 
White FriarB, aad also Barry Friars, from the barred dress 
which the Saracens compelled them to wear when they took 
possession of the East. The rule was confirmed by Honorins iii. 
in 1224 A.D. In 1240 A.D. the order was introduced into this 
country, and a fresh rule given to it by Innocent iv, in 1247. 
At the time of the dissolution the White Friara had forty houseB 
in England and Wales, amongst others one at Plymouth (*'), 
founded in 1314. There are now three branches of Carmelites, 
known respectively as Calced, Discalced, and Tertiariee. The 
Tertiaries were established in 1476 a.d. by Sixtue IV. The 
barefooted or discalced Carmelites were founded by St. Teresa 
at Avila in 1562. 

19. The Angustinians (**), or hermits of St. Augustine, com- 
monly called Austin Friars, are the fourth of the Mendi^nt 
Orders, and were constituted an order by Alexander IV. in 1256 
XJi., by the amalgamation of eight different congregations, among 
which the John-Bonites, the Brittines, and the Tuscan hermits 
held the chief place. Each of these congregations followed 
the so-called rule of St. Augustine, whence they were all called 
Angustinians or Austin Friars. They were never an important 
order. At the time of the dissolution they had thirty-two 
houses in this country, and must be kept entirely distinct from 
the canons regular of St. Angnstine. 
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Later Missionary Orders. 

20. To meet the altered circumstances of more recent times 
new orders began to appear in the sixteenth century, having for 
their object the diffusion and spread of the faith at home and 
abroaid. Among these may be mentioned (1) the Jesuits 

(53). Oliver, Monasficon 152. 
(64), Ljud. 214, quoted nole 3. 
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foanded by Ignatius Loyola in 1540 A.D., and distingiiished for 
their moral theology; (2) the Oratorians, a congregation of 
secular priests without vows, founded in 1575 A D., by St. Philip 
Neri; (3) the congregation of the Mission, or VincentianB, 
founded in 1624 by St. Vincent de Paul, for the service of the 
poor and the improvement of the clergy by missions ; (4) the 
Passionists, founded by St. Paul of the Cross in 1720 ; and (6) 
the Bedemptorists, founded by St. Alfonso liguori at Scala, in 
1732. The two last-named orders add to the usual vows a vow 
of perseverance in the order, and the Bedemptorists refuse all 
benefices, dignities, or offices whatsoever. 



ECCLESIASTICAL SEVERITY. 



Censukes, Pbnasces, akd Penalties. 

1. The various means which are employed for the pnrpoee 
of enforcing spiritual or ecclesiastical discipline are generaltj" 
called coercion or severity. They are of three kinds, viz. (1) 
thoee which are employed to bring an offender to repentance, 
termed cenxirea ; (2) those which are employed to restore him 
to the lost estate of holiness, called pejianees ; and (3) those 
which are used purely vindictively, called peiuiUics (}). The 
power to inflict censures and penances belongs to the Church, 
as a divine society seeking the salvation of all men. The 
power to inflict vindictive penalties as such belongs to it as 
a BOCtety entrusted by the civil community with some portion of 
its temporal government. The term poena is used in Latin to 
express both a penance and a penalty. Hence penal severity 
inclndes as well corrective as vindictive severity. 

2. It is the contention of many that originally the Chnrch 
bad only one form of severity, viz., exclusion from Church 
fetlownhip (*). This, however, involved at once both censure 

(1). Hany canoniste make only a two-fulcl diviatun into (1) poenae, and 
(2) MtwunK. Scbioalzgrueber, Jus. Univ. Lib. v. Til. 37, delines ponvie as 
delietorum coercitione« sive vindtctae ad disciplioae publicae emenda- 
tumem inatitnlae. Thej then distinguish (for instance Craiseon g 6302) 
between (a) poenae proprie diclae, i.«,, vindictive penalties, and ('<) opera 
Mtufactoria a confeesariis impoBita, i.e., private penances. 

(S). Uorinua, Putrus de Marca, and otbera. See IHaciplint (Jfocraity, 
note M. Devoti Lib. rv. Tit. i. g 6, and Tit xvn. § 11, clearly shows that 
penance, the mbjeclive side of severity, was always (1 is ti aguish ed from 
ceDMire, the objective side of it. See Matt. viil. 16. Socrates iv, 23 give* 
aa accoanl of penance? undergone by liolv monks who were certainly not 
untler oeawire. ConciL Tnron. A.D. 460, Can. 8 ; CouciL Venet A,n. 465, 
Can. 3 and 13 ; Concil. Agath. a.d. 606, ap. Oratiau l Dist. 



J 



136 Short Manuals of Canon Law. 

and punishment. For when, by exclnsion from the covenantol'' 
grace, the use of the ordinary means of grace was withdrawn 
from an offender, Satan recovered his lost power over the hnman 
body. Suffering followed in consequence — either sickness of 
mind, or sickness of body, or both {^), and thus exclusion from 
communion became highly penal. The object of the exclaeion 
being nevertheless to bring the offender to repentance, " that 
the soul might be saved in the day of the Lord"(*), the re- 
covery of the offender from the power of the arch-toe by means 
of the prayers of the Church, and the substitution of volun- 
tarily undertaken penances for his cruel buffetings, or. in other 
words, the snbstitution of the lesser excommunication coupled 
with penance, for the greater excommunication ('), was a mer- 
ciful provision for the benefit of offenders. Severity then only 
became vindictive when it was met in the spirit of obduracy (*), 
but such was not its intention. 

3. In mediaeval times, when the Roman pontiffs had become 

directs a druukeu presbyter either (1) to be removed from communion for 
thiKy days — (a ceuBure)— or (2) to undergo Iwdily penaTice. ConciL Epson. 
4.D. 517, Can, 5 ; ConcU. Matiseon. A.D. 661, Can. 1 ; A^liffe IBS. 

(3). See Feaaiice, notea 17, 86, 162, and DiacipliM Gtnerally, note 33. 

(4). 1 Cor. V. 6, the delivery of the int^atuouB Corinthian to Salan waa «It 
SKtBpoir T^c irapKhc, that liis body might be buffeted by Salan, in oi^er tluit 
his spirit might be saved [i.e., presented pure hefore Qod, according to 
Tertullian de Pudic. c. 13], In 1 Tiiii. I. SO Hymeiiaeua and Alexander 
were delivered to Satan, in order that they might "lesm not to blas- 
pheme." In I Cor. XI. 32, St. Paul Baya : When we are judged we ara 
lieing. chaeteued by the Lord, in order that we should not be punished 
with the world. In 2 Cor. siiL 10, he states that his eplritual weapons 
are given him for edification, not for destruction. 

(S). Offenders who have come to satisfaction are termed penitents — (see 
Penanee, notes 66 and 96, and Discipline Gaierally, g 22)— and belong in a 
sense to the Church. (See Penanct, notes 97 and 106.) Hence they are 
allowed to participate up to a certain point in the prayers of the Church 
{see Orfer, note 4), although extluded from tlie prayers of the EaiUifuI, and 
from participation in the otfering, 

(6). Lynd. 264, speaking of obduracy, says : Man may be without giww 
in two ways, either because he will not receive it, or because Qod does not 
give it. But God does not wish man to be without grace, except in so 
far HI being without it is good for him. 
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temporal sovereigns, and elsewhere bishops and abbots had 
acquired the rank and priv-ilegea of temporal princes and 
baroDB, besides imposing public penances for correction and 
the soul's health, they also imposed public penalties, for the 
good of the community and the protectioa of society. Many 
of the disputes which agitated the world in mediaeval times 
arose from an attempt to apply papal decrees concerning tem- 
poral matters which the Pope had issued to prelates in localities 
where he possessed temporal sovereignty, to other localities 
where he possessed no temporal rights ('). It is, however, 
well not to forget that from the time of King John's surrender 
of the kingdom to Innocent III., in the year 1213 (*), until the 
year 136t^, when the surrender was repudiated by Parliament, 
tliis conntry, besides being an integral part of the Weateru 
Chorcb, was held as a fief of the Holy See (*), and was there- 
fore subject to EQch temporal regolations made by the Pope as 
an over-lord in feudal times had power to make. Here, there- 
fore, as elsewhere, ecclesiastical severity is found in use of 
three kinds, viz. (1) remedial or medicinal, to bring an offender 
lu repentance ; (2) corrective, to restore him to holiness; and 



(7). For instance, the dispute about ii 

(8). Lifigud, voL IT. p. 165, chap. 5 : On the 14th day of May, in the 
Church of the Templare, the king, Burrounded by the prelates, baronii, and 
luaightfi, pat intu the hands of Pandul[ih a charter, subscribed by himeelf. 
on* archbishop, one bishop, nine earls, and three barons, declaring , . . 
tbM of his own free will, and with the unanimous consent of his barons, he 
had gnnteil to Qod, to the holy apostles Peter and Paul, to Pope Iimocent, 
and Innocent's rightful successors, the kingdom of England and the king- 
dom of Ireland, to be holden by himself and the heirs of his body of the 
Bishop of Rome, in fee by the annual rent (e^ruiu) of 1000 marks, re- 
MTving to himself the administration of justice and of all tlie rights of 
the crown. 

<9]. Acconiing to Lingard, vol in. p 186, chap. 3 : The rent or «en«ui 
wa« intermittently paid for nearly a century. On the death of Edward i. 
seventeen years' arrears were due, which Edward ii. discharged, and the 
rent wu (aithftllly paid by Edward m. up to the year 1333, when the 
war wiUL Fnnce tx^ao. On the return of peace. Urban v., in 1366, de- 
manded the thirty-three yeat^' rent in arreiir. Edward consulted his 
ntrliament, with the result that Parliament declared King John's act 
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(3) yindicbive, to warn others for the pnblic good. The twfr. ' 

former are forms of spiritual severity, the last-named is ecclesi- 
astical rather than spiritual. 



Remedial Severity, Censures. ^^ 

4. A censure is defined to be a form of remedial severity f") 
whereby a baptized person is deprived of some spiritual privi- 
lege, such as the use of the sacraments, participation in the 
suffrages and charitable works of the Church, the exercise of 
sacred functions either for a fixed time or indefinitely, because 
of some offence or act of disobedience on his part, in order to 
bring bim to repentance. In itself it is not penal, but it quickJy 
becomes snch if it fails in its object of bringing the offender 
to repentance, and is often spoken of as the spiritual (") or the 
bishop's sword ('-). There are generally said to be three kinds 
of it, viz., suspension, excommunication, and the interdict ("j. 



(10). Innocent ni. in Decret Lib. I. Tit IL c. 11 ; He who is deprived 
of communion because of contumacy, should be restored as soon as he hu 
made fitting aatiafaction. ConciL Lugdua. a.d. 1245, in Seit. Lib. v. Tit. 
XI. c 1 : Since ei communication ia mediciuol, not pens! (mortnlia), its aim 
being to discipline, not to deatroy (eradicans), provided the subject of it 
does not meet it witb contempt. Const. 28 Otliobon, A.D. 1268 : Ecclesia- 
stical censures ... are ... a medicine intended for the cure of the jArty 
coerced. 

(11). Const. 4 lionifauc, A.D. 1361. The two awonls are dlHtinguished 
by Concil. Lugdun. a.d. \iA&, in Sext. Lib. v. Til. xi. c. 6 ; Lynd. 1S7 ; 
& Ed. n. St. I. c. 6, A.D. 1315 i 31 Elii. c. 6, sec. 9 ; L>-nd. 256. 

(12). Gratian C«ua. xvi. Qu. ii. c I j Innocent ill. in Decrel. Lib. v. 
Til. xxxtii. c. 11 ; Const. 31 Langton, a.d. 1222 ; Const 7 Stratford, kM. 
1343 ; Lynd. 176, 196 ; Devoti Lib. iv. Tit ivui. 

(13). Matt. xvni. 17 ; 1 Cor. v. 11, 13 j 2 Thess, iii. 14, are instances of 
the three. Coacil. Herd. a.p. 623, Can. 6, speaks of (1) separation (rom 
communion, and (2) from consorting with the faithful. John vin. A.D. 
8BB, ap. Oratian Cans. iiL Qu. IV. c. 12, Tbe three are enumerated by 
Innocent m. in Decret. Lib. v. Tit XL. c. 20, and Const. S8 Othobon, A.D. 
1268 ; Lynd. », 143, 110, 196. 109, S5S. The interdict dates from the 
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The three kinds have many points in common (^*), but in 
many respects they differ ("). 

5. Snspension, called also abstention (i*), medicinal repnl- 
Bion ("), simple separation (^'*), or the lesser excommnni- 



(14). Ljnd. 348 stales that they have ten i>oinla in common : (1) They 
require the same forms \o be followed, Sent. Lib. v. Tit, xi. c. 1 ; (2) an 
appeal precedent cuspends thetr operation, but not an appeal subsequent, 
Uecret Lib, il. Tit. isvm. c. 53 ; (3) they exclude those involved in 
th«tn from taking part in divine service, Decrat. Lib. v. Tit. xxvu. c. 7 ; 
(4) each must be pret^ded by monition, Decret. Lib. ii. Tit. xsviil. c. 26 ; 
(B) absolution may be preceded by an oath to stand to satisfaction, and 
■uy be granted oA (autelam, Decret, Lib. v. Tit XXSIX. c. B2 ; (6) each 
mnst be respected by superiors, Ibid. Lib. i. Tit xixi 3 ; (7) during their 
existence Uie party is incapable of promotion, IMd. Lib. i. Tit. iv. c. 6 ; 
{(*) none of them can be inflict«d without a citation, Seit Lib. ii. Tit. xv. 
c. 3 ; (9) the special eons of the Apostolic See claim exemption, Sext. Lib. v. 
Tit. xiL c. 1 ; (10) all of them are included in the term ecclesiastical cen- 
sure, Decret. Lib. v. Tit. ix. c 20. 

(18). Lynd. 349 enumerates : (1) Participation is permitted with one 
suspended and interdicted, but not with one excommunicated. (2) Ezcom- 
mtinication and suspension ap]i)y to [leraons, the interdict to placeiu (3) The 
effect of an excommunication when pronounced cannot be suspended ; the 
effect of the two others can. {4) There can be no relaxation of an inter- 
dict ad eauUlam, but there can be of the other two. (6) A bishop is bound 
by s sentence of excommunication, although not named therein, but not by 
an interdict of suspensioa (6) A corporation cannot he excommunicated, 
but may be interdicted. (7) Excommunicates are not admitted to penance 
except ill artwdo martU, whereas those suspended or interdicted are. 
(8) On certain festivals the interdicted are admitted to church, but not the 
excommunicated. (8) Excommunication is never inUicted for the fault of 
another^ A ugustin ap. Oratian Caus. xxiv. Qii. m. c. 1 — whereas suspen- 
don and the interdict are. Id. Ibid. Caus. xvu. Qu. iv. c. e. 

{18). d<(K>/>«r^ot. Cyprian Ep.66(Oxf.78),A.D.254,ad.Steph.; ConciL 
EUK A.D. 306, Can. 79 : Placuit eum abatineri. ConciL Tolet. a.d. 400, 
OkB. 13, ap. Oratian ni. Dist ii. c. 18 ; Pseudo-Iaidor. Und. Caus. vi. Qu. 1. 
0. 3. Theodori Poenit i. i. 1 in H. and S. IIL 137: Abetineant se sh 
ecckaia. 

(17), Augufllin Serm. 361 ; Ibid. Cans. n. Qu. 1. c 1 ; We may not repel 
any one from communion (although such repulsion he not mortal, but 
medicinal} unless he either confesses himeelf guilty or is proved guilty. 
Conca Lugdon. A.D. 1245, in SeiL Lib. v. Tit xi. c. 1. 

(18). Theodori Poenit i. xrv. 2 in H. and 8. 187 : Non separenlur, 



140 ^hort Manuals of Canon Law. 

cation ("), aud occasioiially a personal interdict (^), consists 
being excluded from offering and participation in the Eocred 
rites of the Church, whilst still being allowed to participate 
in the prayers. In mediaeval termiuoiogy it is described as 
separation from passive communion, or the receiving of the 
sacraments whilst still being allowed active commnnion. or 
the administration of them to others (^'). A graver form of 
it is exclusion from participation in the prayers of the faithfnl ; 
but this is no longer used as a distinct form of public cen- 
snre. A graver form still is exclusion from all association 
with the faithful, or, as it is said, from entrance to the 
Church (=s). The last named is termed the greater excom- 
munication. 

6. The greater excommunication (*^). which is generally ander- 
fltood when excommunication is prescribed ("), called also com- 
plete separation (^), or mortal repulsion (-"), involves not only 
exclusion from passive comm.union in the sacraments, bnt also 
exclnsion from active communion in them, and from all associa- 
tion with the faithful (*^). With one thus excommunical 



1 



(IB). Gratiaa Caus lu. Qu. iv, c. 12. Law's Forma, fi7. 

(20). Const. 10 Clarendon, a.d. 1164 ; Lynd. 94, 110. 

(Bl). Lbw's Forms, p. 124. 

(22). Gregory vii, ap. Gratian I. Dist. LXXXI. c, 15 : We forbid _ 

entrance to the Church till they come to satiafaction. Concii. LaL iv. a-O. 
1216. Can. 47 in Decret. Lib. v. Tit. XIXix. c. 48 ; CohhI. 17 Boniface, 
A.D. 1261 ; Const, 21 Peckhatn, a.d. 1281 ; Boniface viu. in SexL LiK v. 
Tit I], c, 20 : Const, 7 Stratford, a.d. 1342 ; Lynd. 09, 110 ; Morinus do 
Poenit. Lib. ti. c. 25. 

(23). ApoBt Const, ii. 40 : But do not tliou, bishop, presently abhor 
any person who has fallen into one or two offencee, nor exclude him from 
the word of the Lord, unr reject liiin from common intercourse. Const. 31 
Langton, A.D, 1222; CoujiL 20 Edmund, a.d. 1236; Const 1 Stratford, 
4.0. 1343 ; Const. 1 Arundel, A.D. 1408 ; Lynd. 127. 

(21). Gregory ix. in Decret Lib. v. Tit. xixix. c 69 ; Lynd, 78. 

(25). ni^opifffiot ffoFrtX^t, omninioda separatio. Concii. Tolel. i. a,d. 400, 
Can, IS : If any one ia found to apeak or oat witli one who is ^paratad, 
let him be separated himself (ipae abatineatur). 

(2(1). Attgustin ap. Gratian Cans. ii. Qu. L c. 1, quoted above, 

(27). Law's Forms, p. 124. 
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and deoonnced by name (^) no layman, under pain of the lesser 
eioommanication, nor clergyman, under pain of Buspension from 
office, may have relations (^^). either in food, drint, prayer, or 
the kies of peace (**). Because of its temporal conseqaenceB, 
this censure is termed aoimadveraion {*'), or the temporal 
8word("*). and ought never to be imposed without the advice 
of other skilful physicians (*■). 

7. Excommuoication may be awarded either (1) solemnly, i.f., 
by the Christian body acting collectively, or (2) non-ao!emnly, 
by those having jurisdiction to act on its behalf (*•), as by a 

(38). Craissou, g 6493, 6&01, C561, staMis that this m the rule eince the 
time of the Counci] of Conijtance. 

(29). Innocent in. Ibid, c 29 ; Gregory is. Ibid. c. 56. 

(30). Rom. ivi. 17; imtXiVor* an' avTuv. -2 Tliess. in. i4 : tai nl] avva- 
IkiyniaOt dvt^. Apost Can. 11 : If any one prays with h [wraon ejtcom. 
niiuiicat«d, let him be suapended. Concil. Aatioch. A.D. 341, Can. 2j 
CowiLTolet. L a.D. 400, Can. 15ap. GratianCaiis. XI. Qa. III. c. 26; StaL 
Ecd. Ant. A.D. 605, Ibid. c. 19 : He who communicaieB or prays with one 
escommimivate, let him be eicommunicated if a. layman, or deposed if a 
detgj-tuan. ChrysoBtom. Ihid. c. 94 ; Concil. Brae. ii. a.d. 57S, Can. 84 ; 
Gregory rtutc. £5; Zacharins, i.D. 751, JMA c 105 ; Boniface /i^rf. c 104 ; 
Micolaas Ibid, 102 ; Pseudo-Uidor. Ibid. c. 17 ; Syn. vill. A.D. 869, Ibid. 
c i6 ; ConciL Aatissiodor. a.d. 578, Can. 39; If any priest, clerk, or lay- 
nMA knowingly reteive, or eat, or converse with one who ia excommuni- 
este, without the knowledge of him who ei communicated him, he will 
be subject to the same eenteiice. Const. SO Edmnnd, a.D. 1236 ; Const 4 
Boniface, 4.U. H61 ; Clemena iii. in Decret. Lib. v. Tit. xixix. c. 18 j 
Oonat. 13 Stratford, a.d. 1343 ; Lynd. £66, 35S ; Devoti Lib. iv. Tit 
XTDL { 3. 

(3IX Oritian Caus. xi. Qu. ni. c £0 ; Clement in. in Decret. Lib. v. 
Tit XXXIX. c. 14. See DitdpUtie OmtraUy, g 6. 

{3S). See above, note 11. 

(33). Aport. Const IL 41 : If after all Uial thou bast done the malady 
•preada, then with much consideration and the advice of others cut off the 
pabified member, that the whole Church be not corrupted. 

(W). Alexander m. in DecreL Lib. i. Tit. iixi. c. 3 ; Thom. Aquin. 4, 
DUt 18. Qu. 2, Art 1, c I ; In the tribunal of conscience a cause is dealt 
mth between man and God, but in the tribimal of the outer forum a cause is 
dettl with between man and man ; and, therefore, binding and unbinding, 
which affecta a man in his relation to God, belongs to the court of penance 
exdoaively. bnt unbinding, which affecta a man in relation to his fellow- 
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bishop or Ma vicar-general (*°), an archdeacon or dean ezerc 
an ordinary jurisdiction by cnetom, but act by a metropolitan 
over a mediate subject except in visitation, devolution, or 
appeal (**), nor by a parochial incumbent (*') except by a special 
delegation C*), and only by a delegate when it comes within 
the scope of his commission, or lie is authorised to inflict it (*■). 
Whenever it is non-solemnly inflicted, it is usually spoken of 
as excommunication. Whenever it is solemnly inflicted, it is 
termed the anathema or execration (*"). 

8. Like all other solemn acta, the anathema should be the 
act of the whole Church. According to mediaeval rule, not 
fewer than twelve presbyters were required to assist the bishop 
iji pronouncing it, who stood round, holding lighted candles, 
whilst he read the sentence from a book, so that it might 
be seen that it was no hasty or iii-conaidered act. Meantime 
the bell was tolled. No sooner had the sentence been con- 
cluded than all dashed their candles to tlie ground, to symbolise 
the extinction of light in the soul of the anathematised one (*'). 

men, belongs lo the ciiurt of llifc outet foriuu ; and, becauM ex<-ommimi- 
catiou separatea from the communion ai the faithful, therefore it belong! 
to the out*r forum, and those alone can ei communicate who have jurisdio- 
tion in the outer forum, i.t., the hiahop and greater prelates. ' 

{35). Concil, Lugdun, A.D. 1246, in Seit Lib. n. Tit. xv. c 

(36). Concil. Lugdun. Rid. Lib. v. Tit. xi. e. T. 

(37). Innocent in. to Bialiop of Ely, a.n. 1304, ia Lib. I. Tit. xxix. 
Lynd. 17, 338. 344. .See The Pariih. 

(38). According t« Ecclesiastical Coiu-tH Commission Report, when 
a. eentence had to be pronoimced on a clerk in holy orders 
Court, a presbyter was called in by the Dean of Arches to pronounce it, 
under a special conimissiun from the archbishop. 

(39), Alexander ui. iu Decret. Lib. i. Tit. xxix. c. B ; Devoli Lib. iv. 
TiL xviii. § 12. 

(40). Coucil. Clovesho. a.d. 747, Can. 29 and preface ; Concil. Chelsea 
A.p. 787, Can. Ifi ; Concil. Westminster a.d. 1102, Can. 28, quoted Exee»xt, 
note 269 ; Gralian Caua. xxrii. Qu. iv. c. 30 ; Decret. Lib. n. TiL L 
u. 10; Oonst. 21 and 27 Langton, a.d. 1222; Consl. 10, 13, 17, and 20 
Peckham, A.D. 1281 ; Lynd. 169, 19B, 279, 322, 269, 61, 77, 121 ; Van 
E8])en. Tract, de Caua. EccL Tom. iv. p. 9. 

(41). Gratiau Caua. XI. Qu. HL c. lOe ; CouciL WiQton.A.D. 1143, Can. 3. 
An early form of the anathema is given by Johnson under Can. 17 of 
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The anathema was therefore popularly spoken of as excom- 
manication by book, bell, and candle. 

9, When not solemnly infiicted, a censure may be awarded 
either (1) by sentence of a judge (''), or (2) by sentence of 
law (**). A censure awarded by sentence of a judge is one 
not prescribed by any canon, but imposed by a judge in the 
exercise of the discretion committed to liim by the Church. A 
censure awarded by sentence of law is one prescribed by the 
Church, with a view to the future enforcement of some law 



Coucil. Ebor. A.D. 1195 : By authority of Almighty Gtxi, Father, Son, and 
Holy GhosI, and St. Maty, mother of our Lord, and SL Michael the Arch- 
angel, and St Peter the jirime apoBtle, and SL Nicolas and the blessed 
Aognstin, and all Christ's eainta, let the men be excommunicated and 
damned that committed this theft . . . and let them be separated from 
entering into Holy Church, and from the fraternity of God's elect, Uore- 
orer, let them have their portion of punishment with Judas, our Lord's 
disciple, and with them that said to our Lord, Depart from ua, . , , Let 
ihem be accursed eating and drinking, walking and silting, speaking and 
holding their peace, waking and sleeping, rowing and riding. . . . Cursed 
be their head and their thoughts, their eyes and their earn, their tongues 
and their lips, their teeth and their throats, their feet and their legs. 
. . . And just as this candle is deprived of its preaeat light, so let them be 
deprived of their souls in hell. Let all the people say, So be it. Const. 
2 and 4 Winch. a.D. 1298 ; Const 13 8tratfoi>d, A.D. 1343 j Lynd. 350. 

(42). Lynd. 39. 

(43). These sentences are sometimes stated to have been introduced in 
the twelfth century. But in Gal. l 8, St. Paid declares that if an angel from 
heaven proclaim any other Gospel, let him be anathema. Titus m. 10, 1], 
that a heretic who refuses to reform after two warnings has turned aside 
i(fiirT|Mnn-ai] and ig self-condemned (auroi^in-uKpiToc). Jude 19: O^t 
fin* oi oiroJUofjifoinc loin-ouc (who eicommum(;ate themselves). Cyprian 
Ept 51, S4, ad Antonian. Augustin ap. Gratian Caus. isiv. Qu. in. c 29 ; 
Panliniifl Vita Ambrosii in Migne Xiv. 31, relates that when the soldien 
surrounded the Church of Milan, ia 385, St Ambrose declared that all who 
inraded the Church would be eicommuaicate. Gregory Ihid. Caua. v. 
Qn, L c. 2 declares the unknown slanderer of his notary eicommnnicate. 
pMudo-Isidnr. A.D, 860, /Wit Caus. x\Tr. Qu. iv. c. 5, declares roblwra of 
Churches analbema. ConciL Trecaas. a.d. 878, Ihid, c. 21 : Let [a violator 
uf Chnrehcs] know that he is deprived of communion until, admonished in 
the MHmfaly, be has made aatiafactiou. Coucil. Westminster A.D. 1200, 
Ou. 7 ; Ajrliffe 156. 
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1 rule. Such censures, agajn, are either ( 
of law already passed (sentenliae latae), or censures of law to be 
passed {seiUeniiae fercndae) (•*). The latter are called com- 
minatory censures. A canon which declares that certain 
offenders are ipso facto or ipso jure excommunicate is a censure 
of law already passed (*^}. A canon which directs excommuni- 

(44). Lynd. 13, 16, 147, 170, 167, 197. 

(45). Sentence of ipso facto excommunication is ordered by English cod- 
Btituttons in the following caaea: By Couat. 5 Peckham, a.d. 1S79, on a 
rural dean for not reading Othobon'a Cunstitiition de Concubinoriig -, by 
Const. 16 Stratford, a.d. 1343, for maliciously indicting innocanl per3on> ; 
by Conet 13 Feckbam, a.d. 1261, on an already diH|ualifled official acLing 
fraudulently ; by Coniit. 5 Boniface, a.d. 1261, on lay judges pre^uiniiig 
to conderau clerks ; by Const 15 Stratford, a.d. 1343, for violating a 
sequeutratiun ; by Const. 1 2 Chtcbele, a.d. 1415, on laymen exerciang 
Bpiritual jurisdiction ; by Const 1 Peckham, a.d. 1278, for holding plural- 
ities contrary to the canon of the Council of Lyons ; by Const. 12 Strat- 
ford, A.D. 1342, and Const. 3 Boniface, A.D. 1261, for intruding into a 
benefice imperfectly vacant ; by Conet 9 Stratford, A.n. 1342, for fraudu- 
lent alienation of goods ; by Const. 7 Stratford, \.u. 1343, for hindering 
th« exefiutian of a testament ; by Const. T. Mephum, a.d. 13S8, Const. 4 
Stratford, A.D. 1343, and Const. 1 Winchelsea, A.D. 130fi, for obstructing 
the payment of tithes and oEferings ; by Const. 5 Winchelsea, a.d. 1305, on 
a stipendiary priest takiug offerings or fees without the rector's permis- 
sion ; by Const 1 Sudbury, a.d. 137B, on a mass priest demanding from 
his rector more than his allotted stijiend ; by Const 9 Boniface, A.D. 1261, 
for invading eccleaiastical property or rights ; by Const 1 1 Boniface, for 
the kin^s bailiil acting oppressively during the vacancy of a s«e ; by 
Const 12 Stratford, A.D. 1343, for hindering the lawful proceedings of an 
ecclesiastical judge ; by Const. 13 Stratford, for wiongfully setting at large 
one imprisoned by an ecclesLosticMl judge ; by Const 14 Stratford, for 
usurping the herbage and trees in holy places; by Const 11 Stratford, 
for unlawfully celebrating prohibited marriages ; by Const 6 Arundel, 
A.D. 1406, for publishing unauthorised translations of the Bible ; by Const. 
1, 3, and 10 Arundel, for jireacliiug otherwise than allowed by the canon ; 
by Const 17 Peckham, a.d. 1261, also Const 3 Peckham, a.d. 1279, for 
committing incest with nuns— in all twenty -two, which cover sixty different 
cases. Lynd. 355 says that besides these the Bishop of Ostia eauaiemtva 
thirty-three cases, collected from the decrees and decretals ; and John 
Andrew of Bologna mentions thirty -two more, besides fttty collected from 
the Clementines, in commenting on Clem. Lib. v. Tit x. c. 1, making 
altogether 175 coses, exclusive of ihoee provided for in the constitntioiM 
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citioii to be Awarded as the punishment for certain offences 
is a censnre of law to be passed. The difference between 
the two will be more fully considered under the subject of 
sentences (*"). 

10. The effects of a sentence of excommunication, as laid 
down by mediaeval constitutions, are the following; (1) All 
persons suspended or excommunicated are forbidden the recep- 
tion of all sacraments, including order("), and are also forbidden 
the administration of them (*^), except ia cases of emergency. 
(2) They are excluded from participating in the intercessions, 
suffrages, or favours of the Church, and from being commemo- 
ntt«d-in the public prayers^). (3) 'Iliey are disqualified from 
holding benefices {^'), or taking any active part in judicial pro- 
ceedings (■■"). (4) They forfeit the benefit of any rescript of 
favonr or justice (*^J. If excommunicated with the greater 
exoommunication, and denounced by name, they are, moreover, 
(5) forbidden the exercise of jurisdiction (^), and (6) are cut 
off from interconrse with the faithful in life ("), and from Chris- 
tian bnrial when dead (''^). The only exceptions allowed to the 

ofOUioandOthobon. Ljnd. I8,7T, 122,288; Cuve, PrimilivtOirlstknity 
la & : Bingham xvi. 3 ; Devoti Lib. IV. Tit. xviil g 8 ; Ayliffe IStl. 

(46). See Tit Cvadiavm ofaCavM, § 12. 

(47). Innocent ni. in Deoret Lib. v. Tit. xsxit. c. 32 ; Craisson, % 6510. 

{<*). Alexander in. to Bishop of London, Ibid. Lib. v. Til. juvii. c. 3. 

(4&). GiAtian Caua. XL Qu. m. e. 20 ; Clement III. in Decret Lih. V. 
Til XXUX. c 14. See Ecdaiaitical Sacramenia, % 9. 

{flO). Innocent ni. in Deeret Lib. v. TiL ixvii. c. 7. 

(fil). ConciL Lugdun. a.d. 1245, in Sest. Lib. ii. Tit. in. c 1, except 
[VOceedings to prove the injustice of liia sentence. Innocent ui. in Deci'et. 
Lib. 1. TiL xiix. c. 3(t. 

(53). Innocent in. in Deci'et Lib. I. Tit. in. c. 26 ; Gregory ix. iu Sext. 
Lib. I. TiL 111. c. 1 : It IB therefore tt:iual to add an absolutiuu from 
cenattrat to any grant of indulgeuce or favour. 

(53). Gratian Cans. xxiv. Qu. L c 3, and 36-12 ; Innocent m. in DccreL 
UK IL Til xxvn. c. 24. 

(54). Buscnbanin ap. Liguori. Lib. vii. 188, sums them up in the line- 
On, oKire, vnle, communio, mensa negatur, 

(M). ConciL Vien. a.d. 1311, in Clem. Lib. in. TiL vn. c I ; Const. 4 
Sgilbnry, a.d. 1376. 

VOL. II. K 
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last-named nile are that intercourse is permitted with a hnsbaDiI, 
wife, or dependent (*"), with others only in case of necessity ('■'), 
or when some good purpose may be served, or whec the 
intercourse takes place in ignorance (^^), In this conntry, 
however, by civil legislation of recent times, no civil penalty 
or incapacity whatever is now incnired by escominiinication, 
except liability to impriaonment for a period not exceeding six 
months (^^). 

11. The suspension or excommunication of one in orders 
necessarily carries with it suspension from office, and renders 
the offender irregular if he officiates before it is relaxed. Even 
a sentence of the lesser excommunication makes one liable 
to deprivation who officiates after warning not to do soC"), 
and one who officiates whilst nnder a sentence of the greater 
excommunication is deprived ipso jure or ipso farto for his 
contumacy (*'). An unjust excommunication, though it can- 
not do spiritual harm("^), must nevertheless be observed C), 
until it is set aside on appeal (**). Neither a corporate body (*■), 
nor one who has not been baptized (^), nor a dead person (*^), 

(56). Gregory \il ap. Gratian Caus. xi. Qii. m, c. 103 ; Innocent ID, in 
Decret Lib. v. Tit xsxix. c 31. 

(57). Innoceut hl 1. c c, 34, 

(58). Gregory vn. I, c 

(59). By 53 Geo. ni. c. 127. 

(60). Alexander in. to Biehop ot London in Decrel, Lili. v. Tit, xxvii. 
c 3 ; to Bisliop of Toledo, Ibid. c. 4. 

(61). Aposl. Can. 29 : If one suspeaded fur crime ventures to meddle 
with ihe adrainietration formerly entrusted to him, let liim lie entirely 
cut off from the Clitirch. Innocent in. L c. c, 6. 

(6£). AugiiBtin up. Gmtian Cuub. il Qu. hi. e. ST ; Gelaaiiia Ibitl. c. 4G : 
An unjust sentence can hurt no one before God. 

(63). Urban ap. Oratiaa CauB. xi. Qu. UL c. 27 and 1. 

(64). Stat. EccL AnL A.D. 505, Can. 66 ; Ibid. c. 30 ; c. 34, 3a 

(65). ConciL Lugdun. I. A.u. 1245, in SexL Lib. v. TiL sL e. 5 : We 
forbid a ucutence of ux communication to go forth against a university of 
college, because it often hapjiens that the innocent may be involved in 
Buch a sentence. 

(66). 1 Cor. V. 1 2 : ri yap fioi ca) roue f^ np'o/tin ,- 

(67). Gelasius, a.d. 494, ap. Gratian Caua. xsiv. Qu. ii. c. 2 ; Innixrent 
m. in Decret Lib. v. Tit xixu. c. 88. 
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nor one who is not actually or constructively contumacious (*) 
may be excommnnicated. A dead person may nevertheless have 
his name removed from the diptychs of the Church (""), and so 
be no longer remembered in the Eucharistic prayers. By 
English constitutions, the names of all persons under a sen- 
tence of the greater excommunication are required to be 
pnblicly denounced four times a year("''). 

12. As being the gravest form of spiritual cenBure(''), ex- 
commnnicatiou may not be awarded (1) for trifling matters, 
but only for manifefit and certain excesses (^-), or for contumacy 
in refusing to appear to a citation, or to obey a monition, or 
for going away before a cause is concluded (^') ; (2) never 
without monition ('*), except in the cases prescribed by the 
canons ("^). but by mediaeval rule a single peremptory monition 
(iiffices('*J ; (3) it may not be awarded without a citation ; (4) 
it must always be drawn up in writing, in a document setting 
fnth the excess for which it is awarded ('^), unless it is a 

(68). Hence a sentence of encomnmai cation given without wamlag ia 
raid and a nnllily. Co&cil. LaL iii. A.D. 1179, in Decret Lib. ii. Tit. 
xxvuL c. 36 ; CoadL Lugilun. a.d. 1245, in Sent. Lib. v. Tit. XL c 2 ; 
ConcU. Liigdun. IL a.». 1375, Ifnd. c 9. 

(69). Syn. v. A.D. MS, ap. Oratian CauB. XSIV. Qil ii. c. 6 ; Innocent HI. 
LccSS. In H&rduin m. 126, this council at it^ fifth session removed the 
name of Theodore from the diplychs of MopBuestia, replacing it bj Cjril 
of Alexandria. Thie was done at the tDBtanix of the Emperor Jtistinian. 

(70). ConfL 12 Stratford, a.d. 1343 ; Lynd. S7. 

(71). Angnstin ap. Gratian Cans. xxiv. Qu. iti. c. 17. 

(72). ConciL Meldens. a.d. 845, lUi. Caua. xi. Qu. IIL o. 41 ; ConnL 2ti 
Langton, a.d. 1S22. 

(TS). Concil. Tribur- a.d. 8!)G, Ihid. c. 43. In tbia couniry excommuni- 
cation t«, by 53 Geo, in. c. 127, no longer allowed to be awarded for such 
ooatainacy. Law's Forms, 125. 

(74). See note 68, and Ditcipliw Gfierullj/, notes 13 and 1.5. 

(75). Diteiplitu GmemUy, g 6. 

(76). Concil. Lugduu. a.d. 1274, in Sexi. Lib. v. Til. ii. c. », allows a 
pcKDiplory monition W do duty tor three monitions, but requires an 
inlcrvsl of lime to elapse equal la that re<iuired for three ordinary moni- 
tioni, ix., six days, since an ordinary monition requires three days. 
C'raiaMO, § 6112. See Canvntfal Proetdart, g 27. 

(77). ConciL Lugdnn. a.b. 1245, in Sext. Lib. v. Tit. ii. c 1 ; 
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solemn repetition of a previous excommunication ("') ; and (5) 
it cannot be awarded aa a seutence already past for future 
offences ('^) by any ordinary or delegate, but ouly by a canon 
of the Church, Moreover, the anathema may not be pro- 
noanced without the consent of the metropolitan or the com- 
provincial bishops i^"). 

13. Because of the solidarity of the Church, an excommuni- 
cation pronounced by one bishop, or in one part of the Church, 
takes effect and must be observed in ail other parts of it (^). 
Bishops are therefore directed to communicate such sentences to 
one another (*-), For the same reason, an excommunication can 
only be withdrawn by the prelate wlio pronounced it (^), and 



Const. 4 Boniface, a.d. 1261 ; Lynil. 350. See the Conclunon of a 
Cul«e,§9. 

(78). Lj-nd. 350. 

(79). Condi. Lugdun. A.D. 1245, in Sext. Lib. V. Tit. XL c 5 ; 38 Hen. m. 
A.D. 1254 ; Const. 1 Laiigton, a.d. 1232 ; Const 21 Boniface, A.D. ISBl ; 
Const. 3 Peckham, a.d. 1279 ; Const, 10 Peckliam, A.D. 1281 ; Const. 4 Win- 
ihel. A.D. 1298 ; Const. 3 Mepham. a.d. 1328 ; Const. 14 Stratford, A.D. 
1343 ; ConsL Chiehele, a.d. 1434 ; Lynd. 315. 345, 353 ; Craisson, g 6406. 

(80). Concil. Melden. a.d. 845, Caa 50 ap. Gratian Caua. si. Qu, Jii, 
c 41 : Let a bishop place no one under anathema without tlie privity of 
the archbishop or hii fellow- bishops, except iu accordance with canonical 
authoritj, because anathema is condemnation to eternal death, and ought 
not \o be imposed save for a mortal crime, which cannot in any other waj 
be corrected. 

(81). Apost. Can. 13 ; If a clergyman or layman wlio is xu.spended goes 
away, aud is received in anotlier city without uoiumendatory letlera, let 
both tliose who received hiiu and him that was received be siiejiended. 
Can. 33 ; If any presbyter or deacon be suspemled by his bishop, it it not 
lawful for any other to receive him . . . unlens Le who suspend^] him 
dies. Concil. Arelat. ii. a,d. 443, Can, 6, calls him who admits one ex- 
communicaied by another an ofTender against the Chmtion brotherhood 
(reuRi fratemitalis). Concil Paris IIL a.d. 615, Can. 7 ; Concil. Lugdun. 
II. A.D. 567, Can. 4 ; Concil. Rothomag. A.D. 650, Can. 6 ; Innocent ill. 
A.D. 119S, in Decret. Lib. v. Tit. xsxix. c 39. 

(82). Oratian Cans, xl Qiu ul c 20 ; Coast 4 Boniface, a.d. 1261 ; 
Lynd. 360. 

(83). Concil. Nic a.d. 325, Can. 5 ; ConcU. Aitlat L a-d. 314, Caa. 16 ; 
ConciL Antioch a.D. 341, Can. 6 ap Gratian Caus, xi. Qu. m. c S and 3, 
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a solemn sentence only in the same solemn ninnner in which it 
was pronounced (**). A prelate can, however, be compelled to 
withdraw a sentence on appeal, if he has prononnced it for no 
adeqnate cause (*') ; and if he refuses so to do, it can be with- 
drawn by his snperior (^), No bishop should in any case 
venture to pronounce a sentence of excommunication in a case 
in which he himself has an interest (*'). 



The Interdict. 
14, The interdict is a form of censure of mediaeval origin, 
wherein all the ofGces of religion, including Christian burial, 
are forbidden to be celebrated in certain places or before 
certaia people, with the view of producing the reform of 
some offender (**). It is usually resorted to to influence 
those towards whom direct censure has been employed in 
vaio, and it presupposes tbe existence of a powerful spirit 
of clanship among those to whom it is applied, which, it ia 
preenmed, will be able to bring effective pressore to bear on 
the erring one. In practice it works great injustice, since 
it too often causes those to suffer who have little power of 
indnexicing the guilty (^) ; and it has also been greatly abused 

7-10 ; ConciL Taurin. a.d. 401, Can. 5 j ConciL Lugdun. A.n. 1245, Can. 4 
in Sext. Lib, v. TiL xi. c. 5. 

(M). Gratian Cans. n. Qu. iil o. 108 ; Const 28 Otiiobon, a.d. 1268. 

(es). ConciL Afric. ap. Gratian Caus. vi. Qu. ii. c. 3 j StaL EccL Ant. 
Jhii. & I ; ConciL Agath. a.d. 506, Can. 3 ; Bishopa who eicommunicate 
for trivial matters, and refuse to receive those returning to gi'oce, should 
be exhorted by neighbouring bishops to relent, and if they refuse, [those 
exeodunanicated] may receive conimuuion from others until the synod 
nweti. See Rjmttseg, note 140. 

(96). JuL Ep. Nov. aj). Gratian Caiia.'ii. Qu. 1. r. 11 ; Crjncil. Lat. iv, 
*.D. 1215, Can. 47 in DecreL Lib. v. Tit. sssii. c. 48. 

{87). AmbrcH. ap. Gralion Cans. xinr. Qu. iv. c. 27. 

(88). Const 7 Clarendon, a.p. 11C4, forbids an interdict being tnid on 
tbe king'* estate till application has been made to htm. Const 1 Olho, 
A.tv 1237 ; Const. 3, 7, and 9 Boniface, A.n. 1361 ; Const 4 Winrhelsea, 
AJ*. 1298 ; Conet 1 Arundel, a.d. 1408 ; Lynd. 320, 258 ; DcvoU Lib. rv. 
TILxilL 

<a»). Lynd 308. 
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as a political weapon. Interdicts are of two kinds, (1) local 
and (%') personal ; but both a local and a personal Interdict 
may be general or particular. 

15. In a local interdict (*"), the offices of religion are for- 
bidden to be celebrated within a certain district; bat the 
persona living within the district are not thereby debarred 
from receiving them elsewhere ("). A local interdict isjen/ro/ 
when it includes a whole nation, province, or diocese; parix- 
eulitr when it is confined to a single place or parish in a diocese, 
or to a particular Church iu a parish. An interdict laid on any 
place, parisb, or diocese extends \a all the bnildinge, chapeb, 
and cemeteries appurtenant to it C*). 

16. In a personal interdict, the offices of religion are for- 
bidden to be celebrated by or before one or more or a whole 
class of persons ("*), If such an interdict is laid on the 
clergy (*"), it does not extend to the laity. If laid on the laity, 
it does not apply to the clergy, nnless they are specially named 
in it (^). When it is laid on the whole clergy or the whole 
people of any locality, it is called general. When it is confined 
to certain individuals who are mentioned by name, it is par- 
ticular. A particular personal interdict is the same thing 
the lesser excommnnication (*°) or suspension, 

(90). Lynd. 94, HO. 

(91). Thia is denied by Stremler, (lea Peinea EccliBinsUiiuee 343, 
Liguori Lil). vn. 332. 

(92). Concil. Lugdun. a.d. 127-1, in Sext. Lib. v. TiL xi. c 10 ; BonifftM 
VIIL Ibid. c. 17 ; Id. llnd. Lib. in. Tit. ixi. c. I, 

(93). Alexander m. ia Deorel. Lib. i. Tit. xxtx. c U, says that a. re- 
bellious bLibop may bo interdicted entrance tc tlie Church or the exendee 
of Ills office. 

(S4). Apost Can. 37 ; If a binbop-elect ia not received . . . because of 
the people's iU-will, let hiai continue bishop, but let the clergy be sus- 
pended because tbey have not taught their diflobedient people Iwtter. 
Concil. Mogunt a.d. 851, Can. 8 in DeereL Lib. v. TiL xxxiv. c. 2, calk 
an oath under pain of interdict the coercion of Christianity (bamiusChria- 
tianitatis). Concil. Tribur. A.D. 895, Can. fi, calb it bannus epiacopoUs. 

(95). Boniface vni. in Seit, Lib. v. TiL XI. c 16. 

(96). Const. 10 Clarendon, a.v. 1184 : Bishopg inay lawfully pnt under 
ui interdict one who will not make satiafactioD uijon their tummoDS, but 
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17. The severity of the interdict, as at first employed, was, 
after the twelfth century, gradnally toned down by the in- 
ventioQ of a. distinction between complete and partial inter- 
dicts. In a partial interdict, perniission was first given to 
baptize infants, and to give penance to the dying (^'); next, 
the permission was extended to allow preaching and con- 
firmation C) ; afterwards. Communion might be given to the 
dying, and Christian bnrial to the clergy ("*). Still later, the 
Eucharist was allowed to be celebrated privately once a 
week, provided this were done in an undertone, without bell- 
ringing and with closed doors ('""J ; and ultimately penance 
was allowed to be given to all, the Eucharist to be celebrated 
every day in Churches not specially interdicted, and solemnly 
at Christmas, Easter, Pent«cost, and the Assumption, provided 
tlioBe who were the cause of the interdict were not permitted 
to approach the altar {""). 

18. An interdict is forbidden to be imposed except for 
some very grave crime. When imposed it does not extend to 
bishops and greater prelates, unless they are specially named 
iu itC"*); but an interdict imposed by a bishop is held to 
include exempt regulars ("*). If it is incurred ipso facto, as by 
bloodshed or adultery committed in a Chnrch (^''*), or by har- 
bouring a convicted heretic (^'''), clergy violating it are not 

they ought not lo eicoiumimicale him. Craisson, g 6606, holds that the 
interdict luclndes much more than the lesaer excommunication, quoting 
BotiifBce viii. iu Scit. Lib. v. Tit. si. c. 18 ; Suorez thinks otherwise, 
(jnotjng Gratian Caue. xxxiii. Qil ii. c. IS. 

(97). Alexander ill. in Decret. Lib. iv. Tit. 1. c II. 

(98). Innocent nL A.D. 1206, Ifnd. Lib, v. Til. nxis. c, 43. 

(TO). Innocent in. a.d. 1212, Dnd. Tit. xiiviiL c 11. 

(100). Gregory a. a.d. 1234, Ibid. Tit sxiix. c. 57. 

(lOI). Boniface vm. a.d. 1298, in SeiL Lib. v. Til. ii. c. 24. 

(loa). CcntiL IaL rv. a.d. 1215, in Decret. Lib. v. Tit. xiiiii. c. 25 ; 
Cboudl Lngdiin. a.p. 1274, in Seil, Lib. v. Tit xi. c 4. 

(103). OoncU. Vien. a.d. I31I, in Clem. Lib. v. Tit x. c. 1. 

(lOi). Boniface vUL in Se>t Lib, v. Tit ii. c. 18, and Lib. ill. Tit. 
XXL c I. 

(lOSX Boniface viii. in Sext Lib. ul Tit. . 
A.D, 1*08; Lynd. 294. 
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gtiilty of an irregularity, although they are guilty of an offence. 
If it has been imposed by sentence, they are guilty of an irre- 
gularity, from which tbey can only be relieved by the spokes- 
man of conciliar authority C"^). RegulsrH violating it are 
ordered to be excommunicated ('*"), and aUo clergy who, daiiog 
ita continuance, bury the n on- privileged dead ("*). 



CoRBECTiVF, Skvehity — Penakces. 



Id^B 



19. As the severity which is exercised to bring an offeni 
to repentance is termed censure, so that wliich is either volun- 
tarily undertaken or submitted to, to do away with the effects 
of sin, is termed penance. Censure and penance borne nn- 
submissively or withont recognition of their justice are deadly, 
and become vindictive punishments, but the spirit of hnmility 
and obedience makes them remedial and purificatory. 

20. A penance may be defined to be a form of hardship in- 
flicted on one who hag offended against the rule of holiness, in 
place of leaving him to the tender mercies of the foe of man- 
kind, in order to intensify inward repentance, and to make 
outward amends for the temporal effects of sin ('""), It is not, 
therefore, a vindictive punishment or penalty, bnt rather a 
substitute for it ; and it is (1) remedial in the inner forum (""), 
in that it enables the sinner to obtain the benefit of the satis- 
faction made to God by Christ, or, in other words, qualifies him 

(106). Boniface vrn. Ihid. Lib. v. Til. si. c la 

(107). Coneii Vien. in ClewL 1. c. ■ 

(108). ConciL Vien. Ihid. Lib. in. Tit vii. c. 1. ■ 

(109). Concil. Clovealo A.D. 747, Can. 27 : A man should punish rill -SH 
present in proportion to its guilt, if he desire not to be punished lieivaftpf 
by the eternal Judge. Penance is submission to ptiniiilinient, and ever 
punishing oneself (pocnam lenere) to avenge sin which has been com- 
mitted. Ayliffe 420 ; Penance is an act of punishment or vengeance 
whereby the party offending is punished in the ecclesiastical court, or, 
repenting thereof, afHict^ and jiunishes himeeir. See Pma>tM,uote IfiSu 
Loening Kirchengeschi elite t. SCO. 

(110). Gregory in Deoret. Lib. v. Tit. xxxvni. c. 1 : Manifest c 
may not be pui;ged by secret correction. 
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for reconciliation with God("'); and (2) penal in the outer 
tribnsal, in that it makes amends to the Christian society for 
the injury done to holiness ("-), or, in other words, qualifies 
the offender for restoration to corporate communion with the 
Church. It may be either (1) public or (2) private, but public 
penance 13 not necessary where there has been no public offence 
against holiness (^'"). 

21. Penances are usually said to be of three kinds, viz. (1) 
epiritnal or devotional, (2) bodily, and (3) pecuniary {'"). De- 
Totional penances, which act as stimulatiDg influences on the 



(111). Clem. Strom, vii. 7 : God ministers eti^mal salvation to tliose wlio 
(KHjperste for the altaininent of knowledge and good eonducL Cyprian 
Ep^ 34, 13 ad Com. speaks of peuance Bati»fying an indignant Gud, re- 
<Ie«iniiig sins, and washing away wounds. De Laps. 17 : The Lord niUBt 
Im appeun] by our alonetncnt. Ihid. c 35 : And yel they were not 
' u of Biicli a uhuracter as lapse. Ad Antonian. Ep. 51, 20 ; 
The effect of temporal penances is held to be this — (1) that 
lOiBB who ia in a slate of grate they are satisfaction* to God, in that Ihey 
a|tply %a the in<]ividuBl the satisfactions made by Christ, through wh(»e 
inerita alone the penitential works are accepted as patisfaclcry ; and (2) 
tliat penitential works done by one who is not in a state of grace are 
MtufaeUotis dt congnio, in that they impetrate and dispose towards n state 
of ginc« wherein real satisfaction may be made. Hurter's Theol. Dc^m. 
la. SfiS, Concil. Uerd. a.d. 523, Can. 1, says "that they may be puriRed 
(expimlur) by vigils, fagtings, prayers, and alniegiving." Hormisdas ap. 
Ontian l Dist l. c. 29 ; ConciL Tolet. xni. a.d. 683, Can. 10 : Penitentia 
ad hoc niBcipitar ut et peccatnra diluat at peccati sonles hominem iterare 
non dn&t, quoted note 146. Durandus in in. Sent. Diat, 19, Qu. 1 : 
The paa&ion of Christ is the universal cause of the remission of sinx, 
which most needs be applied to individuals, in order to obtain effei-t in 

(112). Cyprian de Laps, c 23; Some are punished in the meantime 
that others may be corrected. Sclimalxgrueber Jus. Univ. Lib. v. Tit, 37, 
defines poenoe as delictorum coei'citiones sive vindietse ad disciplin 
pnUicae eroendationem inslitutae. Lynd. 2G5 : If any one lias been ex- 
conunanicalcd for an offence or sin, if it is only an offence against God, 
lh«ti lie may be absolved on repentance, although he has not done penance 
(or iL But when lie is excommunicated for sonie injury done to another, 
tbcn proper satisfaction must precede 

(113). See Penattce, g 3. 

(114). See Ptfumee, note 86. 
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life of boliaess, include such spiritual exercise! 
vigila, eajing prescribed prayers (*"), more particularly the 
Lord's Prayer (""), and reciting the Psalter or parts of it, snch 
as the 119th Psalm, called Beati, the 51st, called Miserere, 
Bodily penances, which are also of use by intensifying the 
command over the senses, and as visible tokens of submission 
to pnnishment, include fasting and abstinence ("''), whipping 
wheu given to young people ("^), and seclusion in a mona- 
stery when substituted for solemn discipline ("'). Pecnniary 
penances, in so far as they involve personal self-denial, are only 
a particular form of bodily penances ; bat in so far as they are 
relaxatioDB of, or substitutes for, bodily penances, permitted 
becauBe of the greater good thereby accruing to others — and 



ndi^_ 



(115). Coucil Herd. a.D, 523, Cnn. 1, quoted above, nol* 

(116). Gratian 1 Dist. lxssi. c. 5 ; Theodori PoeuitL ^ 
ft Stubba III. 185: Theodore approved of twelve triduans (three daj^ 
fsaling and prayer), being equivaknt to a year of penance. Baeda x. 1, 
Jbiii. 333 : Twelve triduana, with three complete psalteries and 300 bead* 
of PatenoiUn, ok & substitute for a year of penance Dunatan's Can. 72, 
A.D. 963. 

(117). Leo de Pass. xix. 5 ; Wise soula mortify their bodies and cmcify 
their eetUieB, and therein »et before themselves Ood's will, loving ihem- 
selves the more in proportion as for the love of God they love [i.e., span] 
not themselves. Aylilfe 279 : I will not deny fasting to be a kind of 
jienance for sin. 

(118). AugitBtin ap. Gratian Uaua, xxiii. Qil v, c 1 ; Whipping with a 
hircli (verbera virganim) ia a mode of coercion employed not only by 
maaterH of libeial arts but by parents, and also by bishops in their 
tPibunala. Gregory Ibid. i. Dist. XLV. c 1 ; What shall be said of bishops 
who make themselves feared by giving blows ? Theodori Poenit. L II. II 
in H, & S. HI. 178 : Pueri qui foruicantur vapitleatur. 

(119). Ambros. ap. Gratian Cans. I. Qu. 1. c. 7 ; Concil. Agath. x.T>. 606, 
Ibid. I. Dist. L. C 7 ; Concil. Narbon. A.n. fiSi), Can. 6, directs an abbot lo 
treat a clerk or other gr«at person relegated to a monastery according to 
the bishop's direction, or otherwise to be suspended, because the offender 
is there for discipline, not for feasting. Eugenius Ibid. I. DisL lxxzl c T : 
Gregory Itiid. Cans. xvi. Qu. vi, c 5 : Suek out regular monasteries, and 
in them place presbyters who have gone wrong to do penance. CoBCdL 
Troaalei Ibtd. Caua xxiv, Qu. iii. c. 22, and Caus. xxii. Qi 
Becret. Lib. v. Tit. xixl c. 4. 
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this case they are legally enforceable (^^) — they stand on a 
lower level ("'). Hence pecuniary penances are not allowed at 
all after two relapses C*'), nor in the reserved cases ('**), nor 
may the money obtained from them be applied by Bpiritnal 
jndges to their own uses ('*•), bnt only in almsgiving C*'), 
foanding or endowing Chnrches or hospitals, and in purchasing 
the freedom of captives. 

ViSDicTiVK SEVEiary— Pesalties and Akimadversiok. 

22. Vindictive severity is punishment inflicted on an un- 
willing subject as an act of public vengeance for the good of 
others, which cannot be relaxed upon repentance, and leaves a 
permanent stigma behind it. Such severity is of two kinds — 

(120> 13 Ed. I. St. IV. c 1,A.D. 1284; 8Eii.ir.St. I.e. 2; Lynd. DC, IM. 

(121). I«idor. ap. Oratian. CauB. xi. Qu. ni. t. 72. Lynd. 261 ; Qui iion 
luit in corpore luit in buna. 

(128). Ckmst 9 Stratford, a.d. 1342. 

(123). Const 5 Tborsby, A.n. 1363 : The pri^t is to make no abalement 
of the penance, nor to convert it iuto a pecuniary penanue, if perchance it 
be cotporeiiL 

(124). Concil. Ensham a.o. 1009: If any money arise on account of 
divine Mtisfaction, according as the wise men of the world have fixed the 
mle, that is to be applied, at the bishop's command, to purchasing prayers, 
to the relief of the poor, to the reparation of Churches, to the instructing, 
clothings and feeding of them that serve God, and the purchasing of belle, 
boolcB, and Church veatmenta. Alcxaader in. to Archbishop of Cant«r- 
baij in Dccret. Lih. v. Tit. sxxvti. c. 3 ; Concil. Lat. iv. a.d. 1215, Ihid. 
Lib. I. Tit. XXXL c 13; Const. 19 Othobon, a.d. 1268; Const. 13 Strat- 
fonl, A.D. 1343, orders the money to be applied to the cathedral fabric 

(125). Clem. Epist 2 ad Horn. c. 16 : Almsgiving lightens the weight of 
ritt, Cyprian de Vest. Virg. all: Every man in proportion lo bis 
wtMlth ought by his patrimony to redeeni his transgressions. Dc La|>9. 
C 36 : By the use of wealth the crime and faulta may be redeemed. Id. 
ap. Qntian Cans, xxiiii. Qu. m. Diet. 1. c. ST ; Augustin IhtA. c. 63 ; 
AmbrtM. Ibid. c. 76. Anihroa. Ihid. I. Diet liizvi. c. 13, says that alms- 
giving miut begin with those of the household of faith. /JAif. c. 16 and 
20^ that itought To be practised to relatives before others. Aug. Enchir,72 : 
There aie many kinds of almsgiving, in practising which we are ourselves 
aan*l«d (adjuvamur). ConciL Closesho a.d. 747, Can. 30. See JUccleii- 
aMital SaeraTntiUt, § 2. 
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(1) temporal, and (2) spiritual. The power to inflict tempt 
penalties for vindictive porposea is no part of the Chnrch's 
office as a divine society {'*'), bnt is a civil and imperial dtitj, 
wbicb formerly belonged to tbe head of the lioman Church in 
places where he was temporal sovereign, and has at times beeu 
held by other prelates of the Church in different localities, in 
varying degree ('^'), It is otherwise with spiritual punish- 
ments which, directly or indirectly, have vindictive conse- 
quences. These the Church has divine authority to impose 
to maintain its own note of holiness; bnt because of their 
vindictive effects it is not called upon, or even justified, in 
imposing them without clear demonstration of their being 
deserved. 

23. Among temporal pimishmf nts which have at one time or 
other been within the power of the prelates of the Church to 
inSict may be enumerated (i^) — (1) branding, the puni^ment 
of slaves and of clerks guilty of forgery (^^) ; (2) reduction to 
slavery ('*"), the punishment of insolvency, of not paying a 

(126). Rom. sli. 10 : Vengeance ia Mine. I will repny, faith the Lord. 
The pUDiHluuent of Ananias and Sapphiro, iu Acts. v. 5, was the act of 
God, not the Bentence of St. Peter, who oulj spoke prophetically. 

(127). Thua the Archbishops of Cologne, Mainz, and Triers were prince* 
nf the Enijiire, and had sovereign rights under the emperor. The Bishop 
of Durham was prince of the County Palatine of Durham, and liad as Buch 
power of life and death. The Bishop of Sodor and Man hod jurisdiction 
in the recovery of dehts from the catates of deceased pereoiis, in aMis~ 
tiou and maintenance cases, and the guardionehip of minors imder four- 
teen. See Ecclesiastical Courts Cominiasion ii. 322. And all bia1iop« in 
this country, and mnny other spiritual bodies, for instance, the CqI1<^ ot 
Vicara Choral at Easter, had, together with certain lords of manora, juris- 
diction in prol>ate and administration cai^es. 

(128). Lynd. 261 enumerates deprivation of fowl (inedla Gratian L Di^ 
XC. c. 10), flo^ng, reduction to slavery, forfeiture of effects, transporta- 
tion, imprisonment, and, p. 321, Military confinement, and branding. 

(129). Urban in. in Decrel. Lib. v. Tit. ss. c. 3. Ecclemaslical Courta 
Commission, i.n. I8S3, vol. I. p. 62 : In a.d, 1 106, in a coimcil at Oifonl, 
certain heretics were tried, convicted, excommunicated, branded on tlu 
face, and ex{iellcd the kingdom. 

(130). ConciL AurcL 1 a.d. 511,Can.4 ap, Gratian Caua. xixvlQu. 1, c 
3 : Let one guilty of rajie, who has fled to a Church ... be reduced tu 
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wer-gild ("'), and certain other offences ('*-) ; (3) perpetual 
exile ('"); (-i) imprisonment (^'*) in a monastery ("*) or else- 
where ; (5) flogging, tlie punishment of false accusers ('*') ; and 



ikT«iy, or Lave power to Imy liiiuself off. Urban ii. a.d. 1089, ilut 
T. IKst xxxu. c. 10 ; CoDcil. London a.d. 1108, Can. 10 : Bisliops . . . 
■hall have their ndulterous concubinoa [as slaves]. 

(131). Laws of Salitifoction 8, A.D. 735, decree that fur vioktiou u( orders 
one Hhore of the fine is lo be paid to the bishop, one to the altar, and one 
to the murderL-d clerk's gild-clergy. Alfred's Laws, a.d, 877, Pret. ; Concil. 
Tribnr. *.a 61}5, in DecreL Lib. v. Tit xxxviii. c. 2 : Let the composition- 
monej for a murdered priest be paid to the bishop to whose diocese he 
belonged, so that the bishop applj one-half of his wer-gild to the parish 
over which he pn^sided, and the other half in alms to himself. 

(132). B«eda Poeuit. ill. 3, in H. & S. ill. 327 : If a girl under twenty 
and a young man have bl^(^n incontinent, let them do penance for three 
Lent* and the weekly fast days. If because of this siii they hiive been 
r«lnced to slavery, then forty days only. Concil. Iiondou a.d. 1108, Can. 
16 T The bishops shall take away all the movable goods of sucli [clei^y] as 
ahall offend herein, and also their concubines with tlieir goods. 

(133). Leu ap. Gntisn l Dist. liiii. c s:i : Any one contraveniug this 
riile we order to be excommunicated, and, unless he repent, to be con- 
signed to [lerpetual ejLJle. Alfred's Law 12, A.D. 877 ; Decret. Lib. v. Tit. 
xzvii. c. 2, and Coelestiu. ni. llnA. Lib. iL TiL 1. c 10, leaves this to the 
temporal jiower. Edward's Law 7, a.d. 1064. 

(134). Alexander in. to Bishop of London in Decret. Lib. iit. Tit. xvt. 
c I : If it be necessary, let them imprison and atHict him, lliat he may be 
compelled to restore the stolen money. Id. to Bishop of London IhiA. 
Lib. T, Tit. XXXIX. c 33, directs the incarceration of a clergyman who 
would escape from a monastery. Eonorius iiL J7m£. Tit xi. c. 5 : Such 
{■enons, if you think well, you must imprison in durance vile. Const. Si 
Boniface, A.D. 1201 : Let every bishop have one or two prisons in hja 
bishopric for the safe-keeping of clerks, according to canouicjil censure. 
Ccnut. 1 Islep, A.D. 13fll. According to Lingard, vol. iii. p, 126, chap. 3 
Edward ill. in 1344 a.d., granted that clerks convicted of any other capital 
erimo than treason should be delivered to their ordinaries, to be con- 
demned by them to perpetual imprisonment and penance. 

(IS.*)). ConciL AureL in. A.D. 038, Can. 7 ap. Oratian I. Dist. LXXXI. c. 
10 : Let a derk guilty of adultery be placed in a monastery for the rest of 
biadaya. ConciL Lat in. A.D. 1179, Can. 11, in Decret Lib. v, TiL xxxL 
e. 4, preKribee it as a punishment for unnatural offeuces. 

(136X Hadrian ap. Oiatiau Cans. v. Qu. 1. c. 1. 
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(6) forfeiture of goods and chattels ('"). In the States of I 
Church, prelates, as being representatives of the Pontiff who 
had sovereign rights, could inflict all these penalties. Tn this 
country, bishops had of old the same power when they sat in 
judgment with the sheriff in the Hundred Court Q^) ; but 
since the Conquest their power to inflict temporal penalties has 
been confined to those in their viund or protection, including 
(1) their own lay dependents, where they possess the privileges 
of sac, soc, toll, teavi, and i-nfangthff {^^^) \ and (2) their clerical 
dependents, i.e., the clergy within their jarisdiction ('*"). 

24. The only spiritual punishment which ia directly vin- 
dictive, if degradation and the anathema are excepted, is the 
incapacity to receive or exercise order set up by irregularity, 
whether the irregularity arises from the iteration of the sacra- 
ment of baptism, confirmation, or order, or from the infamy 
due to the party's own crime ('"). This incapacity ia not re- 
laxed upon repentance, and can only be got rid of by means of 
dispensation. Several forms of spiritual severity, nevertlie- 
iess, lead to conaequences which are of a vindictive nature, 
because they do not benefit the individual, but have only the 
public good in view. These are usually spoken of as animad- 
version. Such is (1) the greater excommunication, the sequel 

(137). Oralian I. Diat. Lxm. c 23 : Let all who act contrary to this 
decree be involved in anatheiua, and their goods be confiscated, UDlem 
they repent. Alfreil's I,aw 12, a.d. 877 ; ConciL Lomlon *.D. 1108, Can. 
10, diretta the chattels of presbyters who refuse to ncparatc from tUeir 
wives to be forfeited to the biBhoji. 

(138). See Spiritual CouHt, g 6. 

(139). Edward's Law 14, a.d. 1064: Let archbishops, bialiopH, ewK 
barouH, and all that huve sac and soc, toll, team, and infangtlieC, hare 
their knighta and proper sen-anta. . , . And if they incur any forteilnre, 
and a complaint of the neighbourhooii rise against them, they should oblige 
them to what is right in tlieir own court ; they, I say, who have sac, soc, 
toll, team, and infangthef. 

(140). Because ordination formerly changed the ordinand'a allegiance, 
villagers were not allowed , by Coast. 1 6 Clarendon, a, u. 11 64, lo be onjainrd 
without the lord's consent, — see Order, note 289, — nor in France Kay o 
without the king's leave. 

(141). Soe Order, g 52. 
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to which, if it fails to bring the offender to Batisfaction, is by 
the law of this country imprison me nt, but the imprisDnmeot is 
now limited to six months ('*-). Such is (2) condemnation for 
heresy, the sequel to which, unless there is recantation, was in 
former times delivery to the secular arm to be burnt ('*■'). This 
consequence has now also been abolished ("*). Such is (3) the 
public suspension or deprivation of clergy, which deprives them 
of the right to receive the offerings of the people, and in this 
coontry may, if the judge so order, deprive them of the enjoy- 
ment of a foundation benefice. Snch is also (4) degradation, 
the solemn act of deposition, which deprives them of all clerical 
position and privileges. 

25. The rule of the Church, as has been already seen, forbids 
clergy to undergo penance otherwise than in private ('"'), re- 
qmriug, instead, that such clergy as are found to be guilty of 
offences calling for discipline, should be removed from their 
position and from participation in clerical offices for a season, 
daring which they should do penanco in private. This removal 
WM formerly called deposition ('**), occasionally degrada- 

(U2). B3G«i. III. c. 127. 

(U3). 2 Hen. iv. c. 15, a,i>. UOO; 2 Heu. v. c. 7, a.d. 1414. 

(t44). £5 Hen. vui. c. 14. 

(145). Concil. Carthag. v. a.d. 401, Can. 11 : If presbj-ters or deacon.t 
are convicted of anj grave fault requiring their removal (eoe rcmoveri) 
fram the miniatry, let not hands be laid on them, as on peuilenU or faith- 
ful lajmen. Oratian l Dist. L. c 65, 66 ; Concil. Araus. A.D. 441, Can. 4, 
and Concil. Arclat n. a.d. 443, Can. 39, allow private peaanre to be given 
to • cleric upon ref^aest, Concil Tolet. 13, a.d. f>S3, Can, 10: Penance is 
tnkdenaken ae a remedy against Bin, but the priesthood is retained, because 
of cleansing, that it maj Sourish bj the good conduct of the priest and 
the fruit of good works, whereby he eitinguinbes in himself the motions 
oT (in, aod potentiallf destroys the reign of sin in othei^ by his preaching. 
What, then, shall prevent % priest living thus, as we have premised, from 
offc-ring the bread of propitiation at the divine altar, after submitting to 
the nilea of penance? Leofric Missal, p. 240, forbids hands to be laid on 
a pt«abyl«r as a penitent. Clemena iit. in Decret. Lib. v .Tit. ixiviit. c. T. 

(146). Socratic T. 24, and the Apost. Canons 29, 29, 52, mention deposi- 
tioB at the clerical equivalent of lay suspension. Theodori Poenit. l vi. 
in ByM'ff and Stubbe iil IBO : If any one has been ordained by heretics, 
aad b found free from blame, he ought to be reappointed (iterum ordinari}. 
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tion ('*'), aiid is of three degrees, wLich are now called respeo- 
tively (1) suspension, (2) deprivation, and (3) deposition or 
degradation, 

26. S a spension ('**), called also sometimea deprivation, be- 
cause it is a form of deprivation ('^*J, or reduction to strangers' 
commnnion C^"), and also temporary deposilion, consiste in re- 
moval from the clerical office and clerical duties in the part, of 
the Church to which the offender belongs, because of some 
public cffencB (^"). When it is a removal from the clerical 
office for a time only, it is technically called susptTiswn. ; when 
a removal from some clerical duties, regradation, or going back 
in order{"^). Regradation is the mildest form of clerical 
punishment, and of it there are several kinds, such aa (I) being 
deprived of the exercise o£ order, whilst allowed to retain the 
honour and dignity of it in the Church ('**); (2) being deprived 

Otlierwisi: let him be put out of the minislry (deponi oport«t). M i.n. 1. 
Ibid, p. 184 : Bishops, pricste, and diiacone guilty of fornication ooght to 
be deposed from office, aud do penance according to the bishop's ruling ; 
yet let them not be excluded fi-om coinmuaion. Egbert's Ana, xv. A.P. 
T34. 

(147). Concil. Elib. a.d. 305, Can. 20 ap. Gratian I. Dirt. iLVH. c 3 ; 
Placuit eum degradari et abstinerL Stat. Ecc.l. Ant. a.d. £05, Can. 56, 67 ; 
If he will not ask pardon, degradelur, nor let him be restored to office 
without satisfaction. Tlieodori Poenit, I. ix. 1 1, c : Df^rradari debent 
Kabanus ap. Gratian l Dist. l. c. 34 : A prDpHo gradn dccidauL Stren- 
ler dea Peiuea Eccigs, p. 38 ; Cmisson, g H34G. 

(14ft}. CauciL Herd. A.n. 5£3, ap. Gratian i. Dist. L. c 52. 

(149). Lynd. 09, 127, IBS : In the phrase, Wlien ]iroceedings are takcM 
for deprivation, deprivation means the particular degree of suBjiensiiin 
required by tbe laws ecclesiastical. 

(150). ApoeL Can. 34 orders the wants of strange clergy to be supplied, 
but themeelves not to be received to Communion unless tbey have com- 
mendatory letters. Strangers' Communion is mention^ by Concil. Agalh. 
A.D. 506, Can. S ; conf. Euseb. VL 43 ; Bona Rer. Lit. Lib. ii. c. 19, g 6 : 
Binghttin Lib. vii. c 3, § 7 ; Devoti Lib. i. Tit. viii. g 19. 

(151). Hieronyra ap, Gratian l Dist l, c. 15, 19, £0 ; Gregory Ibid, c, 16 ; 
Psoudo-Isidor. Ihid. c. 14 ,■ Egbert's Poenit v. in Haddaa and Slubb* IIL 
421 : Lynd, 340; Devotj Lib. iv. Tit xx. 

(15!). ConciL Tolet I. A.D. 400, Can. 4 ; Concil. Aiirel. ut A.D. 638, 
Can. S7 ; ConciL Matiscon I. a.d, 581, Can. 10 and 19. 

(153). ConciL Ancyr. A.D. 314, ap. Qratian l Dint h. c. 3^ allows |irie8li 
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of llie discbarge of some duties belongmg to order, bnt not o£ 
all (^^), as for a presbyter to be limited to discharging the 
deacon's duties, or for a deacon to be confined to discharging 
those of the Bub-diaconate (*") ; (3) being deprived of rights of 
Beniority in the same order('^J ; and (-1) being deprived of all 
hope of advancement, without being reduced in rank('^^), 

27. When BUBpensioo amounts to more than regradatiou, it 
may be either (1) suspension from order only and the power of 
offering ('**), or (2) from office also or the charge of a care of 

ud deacona who have sacrificeil, and afterwards given prooF of a good 
light, to retain their honour and dignity in Ihe Church, but forbids such 
prieata to offer, to preach, or to do any other priestly office, and sueli 
deoicons to give the Lord's body or the cup, or to read the Gospel. ConciL 
Nk. A.C. 326, Can. B, allows the Novatian clergy to remain in the same 
order ; but it there is alreaJy a Catholic bishop, the Novatian bishop shall 
have the honour of a bishop. Tlie synod, in Socrat i. 9, permitted 
MeletiuR to remain in his own city, but decreed that he should exercise 
no authority (o ordain or to nominate for ordination. ConciL Agath. 
An. 506, Con. -13; OonciL Epaon. A.D. 6t7, Can. 2 ; Concil. Trull. a.d. 691, 
Caiusa 

(154). ConciL Keocaesar. a.d, 314, Can. 0; Slat. Eccl. Ant. a.d. 605, 

(ISA). ConciL Neocaesar. a.d. 314, Can. 10, ordered an incontinent 
deacon to be reduced to the rank of a sub-deacon. Also ConciL Tolet 1, 
a.D. 400. «pL Gratian I. Diat. L. c 68. The same council. Can. 4, Ihid. i. 
Di«t. xxiiv. e. IT, ordered a sub-deacon who had married again to be 
reducrd to the nuil of a reader or door-beeper. 

(156). Socrates i. 9, relates that the Nicene Council directed that the 
clergy who supported Meletius should continue to hold their rank and 
tninisby, but regard themselves as inferior to all who had been previously 
oidained in every place and Church by Bishop Alexander. Concit. Turon. 
I, S.D. 4-*!, Can. 4 ; ConciL Trull. a.D. 692, Can. 7 ; CouciL Nic. A.D. 787, 
CulS. 

(167). ConciL Taurin. a.d. 401, Can. 8 ; ConciL Tolet. 1, a.d. 400, c. I ; 
ConciL Araur. 1, c 24 ; ConciL Andegav. a t>. 433, Can. 54. 

{l&S}. ConciL Keocaes. A.D. 314, Can. 1, mentions suspension from offer- 
ing but not from other fimctions. Also Innocent I. a.d. 404, ap. Gratian I 
DiaL Lxsn. c 6. Gregory of Tours Hist. Franc vnL c SO, relates that 
Bishop UnacioH was suspended from his episcopal order, hut tliat never- 
llieleM the administration of his Church was left to him. Coucil. Car- 
thag. V. A.D. 401, in Codex Eecles. Afric Can. 76, directs that a hiahop 
VOL. U. L 
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Bonle Q^). and it may (3) include in addition Bospension from 
benefice ('"") ; bat being the clerical subatitnte for simple ex- 
communication it does not usually entail exclusion from com- 
munion (""). Its effect is not to take away the capacity to 
minister (*"-), bat to make acts of ministration nnlawfnl, and 
the person who performs them irregular if it is a suspenaon 
from order, and acts of jurisdiction nnllities if it is a snspenoion 
from offlce ('*'). 

28. A suspended clerk is disabled by the suBpension from 
receiving the tithea and spiritual offerings of the people (>**), 



who without adequate caiiHe fails to appear at a synod shall be contcni 
with the conimunion oF his Church \i.e., shall be excluded from oflering}. 

(159). ConciL Anrel. 1, k.0. &11, Can. 9 ap. Gratiau 1 Dist. i.xxxi. c. 14, 
direcU a presbyter or deacon lo be deprived of bis oltice and a share [in 
the distributiotiBJ, but permits him Co iniuiatcr by request. Gn^ry 
Ibid. I Diali. L. c. 10: Ab otficii honors depoaitua laicam tantuiaroodn 
communiouem accipiat. Alexander ii. A.D. 1066, Ibii. 1 Dist. LXUit.c, 16, 
and Urban ii. a.d. 1096, Ibid. Caus. I. Qu. v, c 3, uientiou both order 
and office. Lynd. 39 says there are twenty-four different kinds of susp«ti- 
eion, and that unless eipreasly named the least penal is always to W 
understood. 

(160). Cyprian Ep. 27, 3 : In the meantime let [the accused tierpyj 
abstain from the monthly division. Concil. Aurei IIL a,d. fi38. Can. 7 ; 
Concii Narbon, A.D. 589, Can. 11 and 13. 

(161). Cyprian Ep. 48 (Oxf. 62), says that Evaristus, from Wing a 
bishop, has not even reuiaLned in lay comniunion. Ibid. :), that tlie 
crimes of Novatus were ao great that it was certain he would not only 
be turned out of the presbytery, but also restrained from conimunion. 
Apost. Can. 33 ap. Gratian 1 Diet. Lxxxi. c 13 : Xiet a bii)ho]>, presbyter, 
or deacon who is taken in fornication, or perjury, or stealing be deposed 
but not separated from communion ; tor the Scripture saith : Thou shall 
not avenge twice for the same offence. Ibid. Can, 15 : Let him receive 
lay-communion. Theodori Foenit. i. ix. I in H. and S. iil ; Egbert'* 
PoeniL V. llbid. in. 421. 

(162). ConciL Aurcl. A.D. Gil, Can, 12, says that clergy whilst doing 
penance may lawfully baptize in cnae of ueceaaity. Gregory ii. Decret. 
Lib. V. Tit. XXVII. c. 10 ; Lynd. 12. 

(163). Ayliffe241 ; Craisson, § 6584. 

(164). Alexander il ap. Gratian 1 Oixt lxxxi. c. 16: Nee in choro 
psallentium uianeat, nee aliquani portiouem de rubus ecdcsiaaticia babeak 
ConsL 21 Peckham, a.d. 1S81 ; Lynd. 120, 163, 182 ; Ayliffe ii\. 
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but he is not excluded from the simple beneGce or foundation 
endowment unless he is expressly escladed therefrom by one 
who has power to exclude hioi, as a visitor in sitiritnata (**). 
What is sometimes spoken of as suspension from benefice only 
is not properly suspension at all, but subtraction of the fruits 
of an endowment (^*') ; and although in thia country it extends 
to titlies because tithes form part of the foundation endow- 
ment, it does not disable from participating in offerings and 
distributions (""). 

29. The period of time for which temporary suspension is 
imposed varies according to the nature of the offence and the 
custom of the country ('"*). In thia country it was usually the 
same as the layman's period of suspension from entrance to 
the Church, but the penitential period for remedial purposes 
was considerably longer ('**), When laymen were allowed to 
be restored to communion after a short period of exclusion, 
clergy were also allowed to be restored to their oflace after a 
short suspension therefrom. In the seventh century the cus- 
tomary period of auspension from entrance to the Church was 
one-third of the canonical time of penance (""), and the same 

(165). L?aU. 113 : Wl.eu the fue jej involved it is tiue what is said, that 
the discussion of it ought to be before the lord, otherwiEe it ought to be 
before the ordinary. Ayliffe 223: A person who is deprived of hia 
diotribations on the acore of crime is not for that reason deemed to be 
deprived of the fruits of his prebend or benefice. In depriving ob DJ?tHb 
the bishop acU at president of the local Church. To deprive u herujieioy the 
biahop miiil be tlie visitor of the parochial fotiDdatlon or benefice, and bis 
office ts eucb must be promoted. Law's Forms 60 ; Craismn, g G533. Ac- 
cotdiog Ui Ei^cleaiastical C'ourU Commisiiion, 1663, in France a curS may 
Iw suspended from office and from the rijjht to wear the clerical garb, but 
ibia dots Dot deprii e him of his benefice. 

{»»). Const. 18 Peckhani, A.n. 1281 ; Const. 4 Stratfonl, a.d. 1342; 
Lynd. 306, 134. 

(1C7\ Craiaon § 6a7T. 

(168). Authorities ap. Gmtiaa Caus. xxvl Qu. vii. 

(169). Thus Egbert's Poenitenlial ia Haddan and Stubbs in. 419, pre- 
•cribea for capital crimes that a layman shall do ]>euaiicc four yeans, a 
clerk five, a enb-dencon six, a deacon seven, a presbyltir ten, a bishop 
twelve years. 

(170). Thua when itie peuanc' woa fixed at one year, the suspeusiaii 
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rnle appears to have obtained for the time of Enspension from 
office of clergy ('^'). Subsequently, when laymen were restored 
to communion bo soon as they had come to satis faction, a like 
indulgence was extended to clergy other than those guilty of 
public or notorious crimes, who (unless they had been guilty of 
irregularity by officiatijig) were only suspended until they 
made satisfaction and nndertook to do penance privately for 
the remainder ("*). 

30. Under the parochial system the duties of an incumbent 
whilst he is suspended from the discharge of his office are 
performed by a temporary vicar Q'^) ; and since by English 
Constitutions temporary vicars may not be appointed for a 
longer period than five years witliout the bishop's epecial 
leave (>"*), and in no case for a longer period than seven 

froia entrance to the Chnrch wag for one Lentot forty dava, wliicli coiint^ 
as a third of a year. See Theodori Poenit. i. n. 8 in Huddan and Slubhs 
IIL 178; /d, xrv. 24,/fciif. 189;LXV.4,aQdBiiedttePoeniL/Wii. 3i7. For 
an offence fco- which three years was the ordinary time of penance, the 
period of augpcnsion waa one year. For au offence for which seven ye&re 
was the period oC penance, the period of suspension was two l<i three yean. 
For offences which required ■ fifteen or twenty years of penance, the term 
of stlspension was five to seven years. Theodori Poenit. L II. 1 prcKribea 
a year's penance for simple fornication; and Conuil. London A.D. 1106, 
Can. 9, orders tliat priests who choose to leave their women and to aerve 
God shall have vicars to officiate for them during the forty days in which 
they are to desist from tlieit office. Theodore i. v. 10 prescribes a penance 
of twelve years, of which four are to be extra eccleaiam, and I. v. 14 
another penance of twelve years, of which three are to be eitra ecdesuun ; 
I. vra. 12 a penance of t«n years, but provides that after three yeara, U 
he has given proof of true repentance, the bishop may treat him with 
leniency. 

(171). Egbert's Poenit. v. S imjiosea twelve years' penance on a bishop 
guilty of simple fornication, but allows an abatement after three or four 
yean. Lynd. 11, 39, 281. 

(172). Alexander ii. ap. Gration i. Dist. lxsxi. c 16 : Decidat proprio 
gradu uBfjue dum ad satisf actionem veniat. Concil. London A.D. llOS, 
Can. 9, and Alexander ill. in Decret. Lib. t. Tit. si. c. 4, impose on him 
some suitable penance, and direct Lim when port of the peuaucc has been 
performed to use hi» order. 

<173}. Innocent ill. A.D. 1199, in Decret. Lib. i. Tit. sxiiv. c, 10. 

(174). CoubL 7 and Otbo, A.I>. 1237; Const. 20 Olhobon, a.d. 1S6S; 
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years (''^), a saspension for more than five years renders the 
office itself liable to forfeitare, and a suspension for more than 
seven years necessarily forfeits it. This degree of suspension 
is ordinarily termed deprivation. 

31, Suspension, like excommunication, may not be imposed 
without a previous monition (•'*), except in cases in which 
the canons dispense with warning or in the case of open 
offences Q'''), nor may it be imposed on a bishop unless the 
canon which orders it specially makes bishops subject to its 
provisions ('**). Simple suspension is incurred, ijiso fatAo, by 
bnrying an excommunicated nsurer (™), marrying those re- 
lated within the forbidden degrees ('*•), electing a disqualified 
person as bishop ('^'), or being an habitual drunkard ('^^). A 
suspended clerk who meddles with the duties of his office 
without a dispensation becomes irregular ('^). 

32. The cases in which suspension extends to complete 
deprivation are: (1) when an excess has been committed of 
BDch a nature as to call for suspension for a longer period than 
five or seven years, in the former case in tbe bishop's discretion, 
in the latter by sentence of law ; (2) when one who is sus- 

OODSL 3 Stratford, A.D. 13.13. Conoil. WormB. a.d. 668, Can. 10 ap, Ora- 
lian Caua. lu (Ja. v. c. 26, had prescribed five years' suspeaeion for a bishop 
or priest gitilty of homicide, adultvrj, theft, or fraud. According lo 
ConciL M«ldeiiB. a.d. 845, llnd. Caua. X. Qu. ii. c. 6, five years was the usual 
time for a precaria. 

(175). Lynd. 238. See Thi Paruli. 

(176> Condi. Lat ni. a.d. 1179, Can. 6 in Decret. Lib. ii. Tit. ixviii. 
C ae 1 ConaL 15 and US Langton, A.D. 1823 ; SexL Lib. v. Tit. XI. c. 13 i 
LftuL 13, 18, 127. 

(177). Const. 5 Peckham, A.D. 1279; Lvnd. 15. See nitcii-Uiit Gcm- 
raay.se. 

(178). Concil. Lagdna. A.D. 1245, in SexL Lib. v. TiU xL c. 4. 

<179). ConciL Lat iii. A.D. H79, in Decret Lib. v. TiL xix- c a 

(ISO). Concil. Lat. iv. a.d. 1215 ; Ibid. Lib. iv. Tit in. c 3. 

(181). ConciL Lat. nt. Ibid. Lib. L Tit. vl c 7, § 3 ; Innocent n. to 
coBVMit of Winchester, a-d. 1305, Ibid, c 25 ; Concil. Lat. iv. /Wi ^ 
43.44 

(182). ConciL Lat. rv. Ibid. Lib. iii. Tit. L c. 14. 

(183). Conca Lugdun. a.d. Iii74, in SexL Lib. v. Til. xi, c I ; Const 1 
PacUian, aj>. 1379. 
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pended ("*), or escommnnicated C^), has intermeddled with 
sacred offices or been disobedient to a jndicial ruling or moni- 
tion ('*) ; (3) when it is expressly ordered by sentence of law, 
aa for simony ('*^), heresy (i^), sacrilege (^^), homicide ('*), self- 
mutilfttioD ("'), falsification of ecclesiastical documents C"), 
intrusion into another's benefice ('"*), holding two benefices at 
once witbont a dispensation (^**), nnnatnral crime ("*), and 
incest ("*), In all tliese cases, however, a declaratory sentence 

(184). Apoat Can. 29, quoted above, note 61 ; Gregory ap. Gratian i. 
Dist L. e. 10; It haa reached our eara that after being deposed from 
the priestly mak for a criminal offence be bas presumed to fulfil the 
minislry of the priesthood. ... If such be the case ... let him be 
deprived of commimion and reduced to peuance. ConciL Antioch. KM. 
341, Can. 4, Ihid. CauB. xi. Qu. m. c 6 ; Decrct. Lib. v. Tit, xitil c. 3. 

(185). Syn. Rom. a.d. 87B, ap. Gratian Cans. xi. Qu. ni, c. 109 : Those 
priests who, having been excommunicated in the time of our predeecMor 
Nicolaus, have preBumed to meddle with the holy miuiatry, have brought 
on themselves the eeDl«Dce of damnation. BecreL Lib. v. Tit xxvii. c. 6. 

(186). Concil. Agath. A.D. fi06. Can. 2 ap. Gratian I. Dist. i. c. 21 ; 
Innocent m. in Decret. Lib. v. Tit. xxxvn. c. 11.' 

(187). Cap. IG Theodulf, A.». 994. ; U^bftn ii. a.b. 1095, ap. GmUu 
Cans. L Qu. V. c. 3 ; Const 1 Reynolds, A.n. 1322 ; Lynd. 33. 

(188). Leo ap, Gratian Caua. I. Qu, 1. c. 42 -, Innocent Ih^ c. 73. 

(189). Const. 1 Reynolds, A.D. 1322 ; Lynd. 33, 

(190). Martin. Brae ap. Gratian I. Diet l. c, 8 ; Theoduri. Poenit. L II. 
8 in Haddim & Stubbs in. 186 ; Decret. Lib. v. Tit. xii. c, «. 

(191). Concil. Nic a.d. 325, Can. 1. 

(192), ConciL Agath. a.d. 506, Can. 60 ap. Gratian l Dist 1. c 7 ; 
Decret Lib. v. Tit ii. ; Const 1 Reynolds, A.D. 1322 ; Lynd. 33. 

(193). Kortlmmbrian Priesta, Can. 2, A.n. 950 ; Cbaf. Edgar's Law 10, 
X.D. 960 ; Cap. 14 & 15 Theodolf, a.d. 994 ; Gratian Cans. It Qu. L c 7 : 
ConciL London a.d. 1175, Can. 12; Const 1 Laugton, a.d. 1S22 ; Decret. 
Lib. T. Tit IXXI. c 6, and Lib. ni. Tit viil c. 1 ; Const 5 Winchel. A.n. 
13I>C; Const 11 Oiho,A.D, 1237; Const 10 Othobon, A.D. 1268; Lynd. 233, 
237, 319. 

(194). ConciL Lot in. a.d. 1179, Can. 29 in Decret Lib. IIL Tit v. c, 5; 
Concii lax. IV. A.n. 1215, iWrf. c. 28 ; Diifi-plim Gentraliy, note 158. 

(196). Concil. Westminster A.n. 1102, Can. 28; ConciL Lat in. a.d. 
1179, in Decret Lib. v. Tit. sxxi. c 4. 

(196). Gratian l Diet XKvn. c. 9; Augustin Und. Caua XXIil. Qii. »it, 
c 11 ; Const 17 Pecltham, a.d. 1281 ; spiriHial incest a fortiori, /tia. C 
XXX, Qn. L c. B-10, and Exeeuet, % 33. 
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is newEsary by a spiritnal judge before the office is vacant dt 
facto ('^), because doubt may otherwise be felt aa to the exist- 
ence of the crime C"^). In all cases of deprivation, moreover, 
the bishop is required to make some provision for the temporal 
needs of the deprived person ('"*), since the mendicancy of the 
clergy is the bishop's disgrace (*"*). 

33. Deposition (^'), formerly called deposition for ever (*"*), 
or deposition without hope of restitution i^), or dejection (*•*), 
is not merely suspension from the exercise of order and office 
in some particular part of the Church to which the offender is 
attached, but the total removal from the ranks of order and from 
the enjoyment of all clerical privileges (^**). Like the greater 



(187). Const. 20 Edmund, A.D. 1238; Const 5 Boniface, a,d. 1261; ConsL 
3 WincheL a.d. 1396 ; CoasL 3 Mepbam. a.d. 132S ; Lynd, 13, 15, IS, 77, 
136. 

(1S8). Decret. Lib. v. Tit JUtXiX. c 26 ; Lynd. IC, 30B. 

(109). Syn. Rom. A.D. 826, Can. U ap. Gratian i. Diat. isssi. c. 7 : 
Let a prieKt or any other member □( the ecdesiaRtical order, if found guilty 
of sncU aa oifenci! aa to neceasitaW his being deprived, be dejwsed and he 
provided for by the cnre of the bishop. Gregory Ibid. Caus. xvi. tju. vl c. 
A : A eulficienl Mipend ought to be provided for those who are consigned to 
penance. In early times this was usually done by placing them in a mon- 
aclcry. Anibros. Ibid. Caua. l Qu. L c. 7 orders this for one simoniacally 
onhunnl. Concil. Trosslei Ibid. Caus. xsiv. Qa m. c, 2; Pseudo-Au- 
i;u>tin ihid. Caus. XXII. Qu. v. c 19 ; 1 Dist. L. c 7 and CS ; 1 DisL LZxxi. 
«. S ; Decret Lib. v. Tit. xxxi. c 4. WhiU v. Baldwin. Na 82, in Rothery'a 
Keport ; Slremmler des Peinea Eccles. p. 33 ; Craiason, g 6336. 

(800). Apoet CaiL 59 ; Hieronym. ap. Gratian i. Dist xcil. c. S3. 

(SOI). Sometimes degredari, more often omnino deponi, or omnino de 
proprio gradu dejici, deortlinari, ab ordiue cleri araoveri. Pseudo-lsidor. 
»pL Qratian Caus. xi. Qu. L c. 31, a clero ccssare. Alexander ill. in Decret 
Ub. n. TiL L c 4 : Perpetuo removeri a ministerio. 

<a08). Const 3 Edmund, A.n. 1236. 

(903). Concil. Lat I. 4.D. 1123, Can. 10 ap, Gratian l Diat lxii. c. 3. 

(204). Concil Lat iil *.n. 1179, in Decret Lib. v. Tit Lxxxi. c. A. 

(90S). DeTOti Lib. i. Tit vm. g 21 sliows that up to the end of the 12tli 
cvBlnrjr d^radation iu iho sense of bunding over to the secular ami wae 
an exceptional proceeding. Innocent ni. in Decret Lib. V. Tit ZX- c 8 
ordefcd at a punishment for falsi li<:ati on. See Maskell, Uon. Kit ii. p. 
OL^i CraiMon, g C337. 



i 



Short Manuals of Canon Law. 

excommnmcation, it may be inflicted either (1) non-solemolfl 
by a prelate or judge, when it is called verbal degradation, o 
(2) aolemnly, as the act of the whole participating Cliiirch, when 
it is called actual degradation. In verbal degradation the judge 
decrees that a clerk be removed from liia clerical position and 
adjudges him to be delivered to the lay forum (-'^^. Actnal 
degradation is the solemn ceremony in execution of the sen- 
tence, wherein the clerk is deprived of the insignia of his order 
and handed over to the secular arm (®^). 

34. Formerly twelve bishops were required for the solemn 
degradation of a bishop, six for that of a presbyter, three for 
that of a deacon (^, and a smaller number for the degradation 
of one iu minor orders (^*). ilitred abbots, prelates, and dig- 
nitaries conversant with the law are now allowed to take the 
place of bishops C"") provided they are not merely assessors 
but have a definitive voice ("'). Degradation is only allowed 
for some enormous crime (*'*), or for incon-igible miscon- 

(206). Coelestin. m. in Deeivt. Lib. n. Tit. L c 10, directs a dert to be 
first deposed, then if contumacious to be eicommiinicatcd, if still obetJ- 
note to be aoatlieniatixed, and finally to be handed over to the lay jndga 
for eiile. Boniface vm. in SexL Lib, v. Tit. is. c. 2. 

(207). Fseudo-Iaidor. ap. Orotian Caus. xt. Qu. 1. c. 31 directs lower 
clergy who conspire against bishops and priests to be removed from the 
clergy and handed over to tlie secular arm. Alexander iiL in Decret. Lib. 
II. Tit 1. c. -1 declares that it is not every excess which deserves handing 
over to the secular arm. See tlie Forma d^redandi clericum in Maskell'e 
Monumenta Ritualia ii. p. 333, and iu IteicUel's English Litui^gical Vesi- 
menta IT, not^ 3. 

(208). Concil, CartLag. i. A.D. 348, Con. 1 1 ap. Qmtian Cnua xv. Qu, vii. 
C 6 ; Concil. Cartliag. n. a.d. 390, Can. 10, lUtl. c. 6 ; Concil, Carlhag. iil 
A.D. 3Q7, Can. 8, Ilmf. c 7 ; Stat. Eccl. Ant A.D. SOS, Can. 93, lliid. o. 6 ; 
Eoniface vm. in Sext. Lib. v. Tit. is. c. 2. 

(209). Boniface 1. c. 

(210). Concii Trident, Sesa, 13, Cap. 4 de Refor. 

(2U). Gregory in Decret. Lib. n. Tit xsvn. c. 3 : I 
from the sacerdotal rank except for a just cause by the concordant sen teuce 
of the bishops {tactrdala). 

(212). Alfred's Law 12, a.d. 877 : If a priest slay another man let alt 
tliaC be possesses and his habit be seized, and let the bishop degrade hiiu- 
Coost. 16 Clarendon, A.D. 1 164 : The king also decreed that bishops should 
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dact (*"), snch as heresy and apostasy persisted in (■"), falsifica- 
tion of apoEtolical letters ("^), permeditated homicide (^'*), and 
the abuse of the confessional for sacrilegious purposes {*") ; bnt 
modem English statute law permits one who is in holy orders to 
degrade himself (*'*).' 



Rklajcation of Cexstjkes — Reconciuation or Absolution. 

35. When a censnre has been imposed for a definite period 
by way of vindictive penalty, such as a suspension from com- 
muniou or frons office for a month, it is relaxed ipso /ado at 
tbe expiration of the time named (""), and it may even be so 
far relaxed, or rather dispensed with, before the time has 
expired that the offender may be re-adinitted to his rank in the 
Cbnrch or the exercise of his order in a place where the cause 
oE the censure is unknown C^"). A censure, however, imposed 
indefinitely to bring an offender to repentance, such aa excom- 
mamcatioQ or the interdict, is not relaxed of itself, neither by 
the death of the offender ("i), hia amendment {*^), the death 
of the impoaer (***), or even by an alteration of the lawC*). 

dcgnde clerk* in presence of the king's juslice wtioni they hnil found 
gailtj of any public crime, and then deliver them to the king's court to 
be pimishetL InDOcent III. in Decret. lab. V. Tit. XL. c. 27, Hnd Tit. xsvii. 
e. S J Boniface viu. 1. c; Lj-nd. 322. 

(913). Lynd. 322. 

<S14). Becret. Lib. v. Tit. vli. c. 9, 15 ; Boniface vni. in Seit. Lib. v. 
TiL U. t 1 and 4 ; Lj-nd. 296. 

(816). Innocent in. in Decret Lib. v. Tit, si. c. T, and Tit. il. c. 27. 

(816). Concih Lugdun. A.n. 1274, in SesL Lib. v. Tiu iv. c 1. 

(817). Devoti Lib. l TiL viii, g 23 ; CraisBon, § 634a 

(218). See Order, % 40. 

(819). Cyprian Ep. 9, 3, (|UOte(l DitcipUns Geatralbj, note 6(i. Crai»iOii, 
{ 6437. 6&a7. 

(8S0). Lynd. 290 says a suspendL-d clergyman may with periiiiBsionolli- 
ciate in another diocese. Id. p. TS ; Craisaon, g 6506, 6449. 

(821). Innocent BL in Decret, Lib. v. Til. XXSIX. c 28 and 38. 

(US). Clement m. Ibid. c. 15 ; Gregory ix. Ibid. c. 58. 

(833). Innocent ILL to Bishop of Ely, ibiJ. Lib. L TiL xxxi. c. II. 

(334). Craiwon, g 6436. 
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bat continaeB in force ontil it is ended in a regular manner (*•*). 
In ancient times the ending of a censure was called peace (***), 
relaxation, forgiveness, or communion (J^. It is now generally 
called reconciliation or absolntion. 

36. Reconciliation or absolution appears thns to be spoken of 
in two senses : (1) to exjiress reconciliation with God, which is 
called extra-jiidieial ('**) or sacramental absolution, and is effected 
in the forum of penance by means of the prayers of the Church 
upon the sinner's true repentance ; and (2) to express reconci- 
liation with the Church, which ia called judicial or ecclesiastical 
absolution, and is given by one having jurisdiction in the 
Cliurch, The latter ought to follow after reconciliation with 
God, and therefore ought not to be granted too readily (^*), 
The two absolutions, though parts of one whole, are distinct. 
from each other. Sacramental absolution unloosens the bond 
of guilt; ecclesiastical absolution relaxes the bond of cen- 
sure (-'"). 

37. The proper person or authority to relax an ecclesiastical 

(226). Auguptin ap. Oratian L Diet. L. c 33 : A priest can well be restored 
%n his honour after penance doue, aud c 28. Socrates n. 8 relates that in 
341 A.D. Athanosius was accused of having acted contrary to the canon in 
resuming his episcopal authority without the license of a general council of 
bishops; 11.24 relatestliat Athanai^ius took care toavoid such a charge after- 
wards. Concil. Tolut. IV. A.n, 633, ap. Gratian Cftus. il. Qu, ui. c. 65 : A 
bishop, priest, or deacon unjustly deposed, if found innocent in a second 
Rjnod, cannot regain bis lost position unless he receives it back from the 
bishop's hand. Innocent HI. A.n. 1198,in Decret. Lib. v. TiL iiiix.c.39, 
says excommunication must be held to be in force until it ia akown to 
have been removed. 

(220). Cyprian Ep. 18 ; 32, 2 ; 16 j Ayliffe 20. See Pmanet, % li 

(227). Socrates i. 96 relates that Arius prayed " to be reunited to our 
Mother the Church ;" lu 24 says that Maximus, Biehop of Jerusalem, call- 
ing a council, A.D. 349, restored Athanasius to cofflmunioa ; u. 26, that a 
eynod in Egypt did the same. 

(228). Ajiiffe 18 ; Law's Forms, 137. 

(229). Amhros. ap. Gratian Cans. xxm. Qu. iv. c 33. 

(230). Innocent III. *.d. 1199, in Decret Lib. v. Tit. xxxis. c. 28, says 
lliat Clirist first raised Lazarus and then told the disciples to unbind him. 
AylifTe la 
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censure is the same person or authority who imposed it(-''j, 
hia delegate (*^), snccessor C™), or Bnperior(*"). Censures im- 
posed by law or by a general sentence (-*°) may be relaxed by 
any bishop or presbyter who has jurisdiction (^'^), provided they 
do not extend to the reserved cases C"'). An incumbent or 
any presbyter who has authority to give sacramental absolntion 
can, therefore, relax a sentence of the lesser excommnnica- 
tion {**), but not a sentence of clerical suspension or inter- 
dict C*), because these are reserved to the bishop as belonging 
to the enter tribunal. At the hour of death every presbyter 
has the same power (**"), yet so that if the sick man recovers 
he is under obligation to report his absolntion to the authority 
which imposed the censure, failing which he relapses into it 
again (**•). Women, the aged, children, and the infirm ("') 
are excepted from the rule if they have been absolved by a 



(831). Ayliffe 18; Gratian Cans, ssxiii. Qu. in. Dwl. vi. c. 1 ; Inno- 
cent III. in DecreL Lib. I. Tit. xxin:. c fi. 

(338), ConciL Nic. *.d. 326, Can. 5 ; Grcgor)' «■ in DpcreU Lib. i. Tit 
xisLc sa 

(133). ConciL Epaun. A.n. 517, Can. 28 ap. Gratian Cans. xi. Qu. ta. c 
40 : If a bishop is taken away by death before the abaolution of one con- 
demned, after correction and penitence liia succeaaor may absolve Uim. 
Sell. Lib. L Tit xvii. c 1. 

(234). Innocent m. in Decret. Lib. v. Tit. xxiix. a 40, anii Lib. i. TiL 
BIXL 0. 8 ; Gratian Caus. IL Qiu L c. 11, 

(S35). CMisBOn, % 644.3. 

(236). Innocent m. A.n. 1I9&, in DecreL Lib. v. Tit xxxix. c. 2S. 

(437). Clemens in. in Decret Lib. v. Tit xxxix. e. 26 ; Gregory ix. Vtid. 
c Hk By Sfi Hen. vin. c. 21 these casaa are referred to the archbishop. 
HtM Ptmmtt, % 6. 

(23A). Craieson, g 6438. 

(<39). Craieion, g 64^0. 

(MO). Clemeiu ni. in Decret Lib. v. Tit xxxix. c 26 ; and Innocent 
■II. loBiabopof E)y,A.n. 1204, J611'. Lib. tTit xxxi.c. 11 ; Boniface viit 
in Sext Lib. v. Tit xi. a 22. 

(241). Clemens iiL in Decret-Lib. v. Tit xxxix. c 13; Conctl. Ebor.A.ii. 
llflA, Can. 17; Boniface viii. in Sext Lib. v. Tit xi. c. 22. 

(MB). Alexander lit /frirf, c 6 ; Clement ill. /ttrf. Lib. v. Tit ixxix. c 
IJ, 17, 11,29. 
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bishop, and likewise monks if they have been absolved by a 
bishop or by their own prior ('"*). 

8S. Besides the regular relaxation of a censure, which 
is only granted after amendment or imposition of penanoe, 
there are two other kinds of ecclesiastical absolation — one 
which ia called precautionary {(ui cauldam), the other abso- 
lotion with rcincidatce. Precautionary absolution (*"), which 
ia stated to have been first introduced by Coelestine III, in the 
twelfth century, is absolution bestowed for safety's sake to 
ensure the efficacy of some other grant, which without it would 
be inoperative, or is bestowed to prevent a possible wrong being 
done. Of the former kind is the absolution which accompanies 
every indulgence, since an indulgence is unavailing to one who 
is out of the communion of saints ; of the latter kind the 
absolution granted when an appeal is pending and there is 
reason for doubting whether the censure appealed against is 
deserved (^*^). 

39. Absolution with reincidence {"') is absolution given as 
a temporary expedient or with a condition annexed. Such ia 
the absolution given to penitents on Maunday Thnreday to 
enable them to receive the Easter communion, or absolu- 
tion given on condition that restitution is made within a 
certain time. In the former case the penitential status 
revives after the Easter communion has been made, in the 
latter if restitution has not been made at the end of the 
time limited. 

40. Ordinarily, ecclesiastical absolution can only be given to 
the living (*"), but if after death any one is found to have been 
unjustly censured, he may be declared unbound and his name 



(243). Alexander ql Ibid, c S ; Honorius tti. Ilnd. c. 60. ^H 

(244). Honoriiu in. Ibid. c. 62. ^M 

(245), Innocent ni. a.d. 1202, Il'id. c. 40. " 

(246). Ad reincidenliam Devoti Lib. IV. TiL XXI. 1^ 6. Suarez hold* that 
A censure mny be auapended and he reimjxiscd. This Liguori denies ex- 
cept for a new fault. Craisson, g 477, says that the non-fullilmeat of tlie 
condition ma; be looked ou as a new fault. 
(347). Ayliffe 18. 
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entered on the diptychs of the dead (**®). The same publicity 
should be given to the termination of a sentence of excom- 
manication, suspension, or the interdict as was given to the 
original sentence of censure (^. A purely vindictive penalty, 
such as clerical irregularity or loss of reputation, is not, how- 
ever, got rid of by absolution, but by dispensation from its 
efifects (««>). 

(248). SyiL V. A.D. 653, ap. Gratian Caus. xxiv. Qu. ii. c. 6. 

(249). Const 28 Othobon, a.d. 1268. 

(250). Stremler des Peines Eccl&iastiques, p. 231 ; Craisson, § 6470. 



SPIRITUAL COURTS. 



DlSCll'LlNiUY PROCEDCRE. 

1. From the two keys — the key o£ interpretation of the 
divine law which determines what acts are to be counted 
excesses and what not, and the key of coercion which deter- 
mines what means may be employed to restrain excesses and 
to what extent — we pass to the subject of disciplinary procedure. 
Disciplinary procedure may be defined to be the method of apply- 
ing the two keys, so as at once to safeguard the sanctity of 
the Church, to bring back those who have strayed from the 
path of holiness, aud to prevent injustice being done where 
there is only the appearance of excess but the existence of 
it 13 denied. It iuvolvea inquiry into three things: (1) 
into spiritual courts, their jurisdiction past and present, and 
their constituent elements ; (2) into the several modes of pro- 
cedure adopted in them for the enforcement of discipline ; and 
(3) into the manner of proceeding in judgment to ascertain 
disputed facts, including the judge's oEGce in giving sentence, 
and the execution of sentences unless arrested by appeal. 

2. In the administration of discipline in the first days of the 
Church, the decision of all matters affecting the position of its 
members was taken solemnly, ie., with the concurrence of 
all C), or, as it was afterwards said, in medio ; the bishop was 

(1). Acts XT. 12 : nuf TO jrX^floi kept alienee whilst the caee wm pre- 
sented by St. Peter, Si. Barnabas, and St. Paul. Tben St. Jauiea gave his 
decision, which (ver. S3) commended itself to the apo^tled and preabyt«n, 
tc^ther with the whale Church. See also 1 Cor. v,, aud liicipline Gtnt- 
ToMy, DOt« 61. Cypriaa Ep. 13 (Oxf. 19) : This is suitable to modMly 
and diacipline, that the chief officers, meeting with the clergy in presence 
of the people, . . . may order all things with the right«oiunesa of • 
uomnioa consulUilion. Id. Ep. 27 (Orf. 34), 3 : Let biui be expelled from 



spiritual Courts. 175 

naturally the president and Bpokeaman, the presbyters aided 
him with advice, and the people were associated in the rnlings 
of their elders. Matters of less importance were dealt with by 
the bishop and presbyters without the presence of the people (*), 
or aa it was afterwards said, i/t consistory. And again, matters 
of Bmatl moment, or which only involved the application of 
principles already laid down, were decided by the bishop alone, 
or, as it was afterwards said, in audience. 



Oeigin of Courts Cukistian. 

3. A spiritual court or court Christian may be defined to be 
»ny regularly constituted body of persona in the Church which 
hears and decides discipliaary matters of spiritual or eccleu- 
astical cognisance, either extra-judicial ly or jndicially. From 
what has just been said it thus appears that the earliest spiritual 
courts were extra- judicial, and consisted either (1) of the whole 
body of the faithful, when they were called si/nods, councils, or, 
in later times, risitalionrcouTts ; or (2) of the bishop and his 
clergy, or the metropolitan and his clergy, i.c, presbytera 
and deacons, when they were called cotisistories or consistorial 

our communion, and plead Ihe cause of Uib rasbnesa befori! all of iin. Ep. 
(0«f. 43), 7 ; Ep. 51 (Oif. 65), 5. Ambros. Bp. 5 blames Syagriua, 
of Verona, for deciding upon Ibe trealmenl of an accused jierBon 
the advice of any of the bretbrcn. Ayliffe S5!). 
Tertullian Apol. 39 : [In the Cburch] ure exbortalioiis made, re~ 
■od ceninres administered. For wilb great gravity ia the work of 
jndging done as before truatworlby (cerloa) pereKiUH depuled from ibe face 
uf God. FirroJlian nd Cyprian Ep. 74 (Osf. 76), 4, A.D. 25ti : Year by year 
we, tbe eldere and prelalea asaeinble to an'anfje tboee matters wbicb are 
committed to our care. Apoet. Const II. 45-G3, names Monday as the 
bishop's judicial day, when he sila, surrounded by presbyters and deacons, 
to liear the coulending parties [i.e., civil matters], and also complaints of 
tincliri«tian conduct [i.e., criminal matters]. Pint of all the other clergy 
Mlempt U> reconcile tbe parties, and if this fails, the matter comes befora 
tba lM«bop. ConciL EHb. a.d. 305, Can. 7-), 75, decrees that he who fails 
to prove his accusation convento clero (a2, conventui clericorum) shall be 
suspended for five years, and he who fails to prove, imd cannot prove, a 
charge against a presbyter or deacon, shall be denied tbe viaticum. 
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courts (^) ; or (3) of the bishop or metropolitan alone, when t3 
were called audiences or domestic courts, 

4 The procedure before all these tribunals appears at first to 
have been extra-judicial and Bummary, There waa no judge in a 
technical sense, but the whole body present decided the matter. 
the members generally having a consultative, the members 
of the apostolic college a definitive voice ('). There were no 
technical forms of procedure to be gone through, but tlie action 
was like that now followed in a visitation court, or in the chap- 
ter of a monastic body. Offences against the rnle of holiness 
were either known by the party's confession, by presentment, 
or by public notoriety (*) ; and what the synod, consistory, or 
andience did, was to determine how they should be dealt with. 
In so doing, it had (I) to interpret and decide what the Chris- 
tian law was in each case as it arose, and (2) to determine 
how it should be applied under the particniar clrcnnistances 
disclosed. 

5. The case became altered when the Christian law had been 
already determined by councils of the Church, and there was 
either a dispnte as to the facts alleged, or differences arose 
between Christians in their relations to one another, a#was 
early the case in the Corinthian Church ('). In these cases — I 

(3). Law's rnrma,p. 2. 

(4). See note 1, and Cardinsl de U Luzerne, quoted in EdlesiMlfal ' 
Coiirte Comniiaaioa, vol. n. 228. 

(6). 2 Cor. X. 6 ; 2 Tim. iv. 16 ; 2 Thess. in. 14 ; ConciL Nic. A,d. 3», 
Can. 6; ConciL Carthng. A.n. 347, Can. 10, in labW u. 690; ConciL 
Coiixtant. A.n. 382, Can. 6 j Stat. Eccl. Ant, a.d. 605. Can. 23 ; ConciL 
Agath. A.n. 506, Can. 32 ; Concil. Aiirel. ra, A.D. 538, Can, 32 ; S(epheK«. 
v. A.D. 887, ap. Oratian Caus. ii. Qii. I. c. 17 ; In a manifest and knowx^ 
cause witnesses arc not wanted, as SL Ambrose, commenting on the Epiit.X«^ 
to the Corinthians, thus gives the Apostle's meaning respecting fomicJ* ■ 
tion : A judge may not condemn without an accuser, because our Lor<^a 
although he knew that Judas was a thief, did not reject him hecause «»^=^ 
one ftccnaed him. . . . Tlie Apostle, however, deemed that [tUe inceatuo**^^* 
f!orinthian] nhoiitd be expelled. For all knew hi« crime, and he pnbUdO^ 
hod his mother-in-Isw to wiie. Innocent. I. Ibid. Caus. xxxu. Qib ▼• 
c. 23 ; Lynd. 323, 349. 

(5). 1 Cor, VI. 1. 
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■ and Uiey soon became the majority — tbere wqb do call foM 

■ "iterpretation, but only for ascertaining the facts, atid giving aJ 

■ oecision Dpon them according to right. In accordance with the 1 

■ apostle's teaching, disputes between Christians are forbidden to I 

■ be carried before extraneoas tribunals, and are directed to be j 
I settled by those deputed by the Church ('). To do justice in I 
I encli cases, it becomes necessary to have some kind of diacus- j 
I Bioix in jadgment(*), and some settled form of judicial pro- j 

cwioreC). Hence, side by side with the original extra-judicial I 

CV). JoaepK Am. siv, 10, 17 ; XVI.6, slates that Jews were twcustomed to 1 

'lecltie their disputes by arbitrators. I Cor. vr. 1 direcU! ChristianB to do I 

toe a^nie. Auguatin in Pa. civiii, Serm. 24 ; The wicked oppreBs the weak, ' 

"^•J tleee are compelled to bring their causes before us, and we dare not say 

*l»eni, Man, who made me a judge and divider among you) For the 

.'*'-*^*Je conftituted ecclesiastical judges for such matters, forbidding Chria- 

~*'**-» to Hgiiate their quarrels before temporal courts {in foio). Id, de 

^•=^- Monacb, c. 29. AposL Const. il 45 ; If, by any niisadveuiure or 

j^***I»t«iioii, a dispute arises with any one, let him endeavour that it may 

"^ *s«)mposed, though thereby be is obliged to lo^ somewhat ; and let it 

5**- <5oiDe before a heathen tribunal. Ibid. c. 46 : Let not the heiitben know 

_ • >-«:jitf differences. Stat. Eccl. Ant. A.D. 605, Can. 87 ap, Labbe IL 1444 : 

-t aCatbobc who carries his cause, whether just or unjust, liefore the 

**«~t d( a judge of auotlier faith, be eicommunicated. See ZhiliM of Order, 

'*■*» li ; Ezeeuti, note 2S4. 

-^ ^.**1 Isidor. Etym. sviu. 15 in Decret Lib. I, Tit. IL. c 10, says ; It ia 

j^ J *^dgnient when it is diseussed ; and elsewherB : To discuss according to 

^*' U to judge justly. He further says (what Devoti Lib. iir. Tit. r. g 18 

_f**iat») that two disputants, a dispute, and a judge are necessary to con. 

_ ^^ ^^aie t judicial court (judicium), and that it is not the less a court because 

^ ^ ttwwlure is summary. Innoc'ent in. in Decrei. Lib. i. Tit^ iv. c, 3, a.d. 

* "^, i*probale« the jiractice then prevalent at Poitou, of all the members 

■ ^^ Church, learned and unlearned alike, deciding ecclesiastical mattera 

T^ '^•ufU Law's Forms defines a court as " the jnriBdiction of the ordinary 

Jf^ **king cognisance of clerical matters, whether contentious or voluntary," 

*■ ills definition applies only to a judicial court. 

C&). St Paul's direction to SL Timothy (1 Tim. v. IS) not to receive an 
j^*^***«ion against a presbyter, except at the mouth of two witneases, is a 
*'*«tion concerning procedure. Cyprian ad Comeliuni, 48, 3 : The day 
, ^Vcstigattbn n'as coming on, on which his cause was to lie dealt with 
^'*^ m. Ep. 54, 10 states that he liad judicially condemned Privatus AnH 
^™''*- According to Socrates l 9, the Nicene fathers, before coiidi-iu 
Vol. IL M 
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tribunals, which gave sentence Bjnodically (in mtdio) ('"), or in 
audience {"). when the facta were known or the interpretation 
of the law was involved, there grew up judicial tribunals to 
decide disputed facts, or to apply the law to particular cases in 
judgment (itijndicio) ("). 

6. llie constitution of these judicial courts appears to have 

Arius, Buminoned him to appear, tlien heard liim and hie accuser^ au^ 
iiltiraatel? condemned him. AposU Can. 7-1 : If a bishop be acciiie<I of 
any crime, it is necessary that he be cited bj the bishops. ... If, when 
cited, he does not obey, let him )« cited a second time by two btshuj*^ 
Nestorins was thrice ciled to appear at Ephesus, because, according to ibe 
Relatio Concilii ad Coelestiuiiiii in LalUi iii. 1190, "it ta unseemlj- 10 
omit aay of those things which pertain lo eccleaiaeticol order." Even the 
«yuod of the Oak, according to Socrates vL 16, luumoued CUryioAtoiii 
Four tiinea to ap])ear. Eutyches received a threefold citittion from tlit 
Council o( Co:iaUuitinople, aud Dioscoros the like from the Coimcil o( 
Chalcedon, according to Lahbe iv. 1778 and 1811. In his dialogue with 
the Emperor ConBtantius, in Theodorel n. 16, Pope Liherius says : No man 
ought to be condemned without being examined. 

(10). Innocent i. a.d. 404, ap. Gratian L Diet, txxxh c. 6 ; S^-n. Roio. 
A.D. 502, Can. 1 ; Ibid, t DisL icvi. c 1 : Let it be hroiighl before all 
(Deferatur in medium). Codei Eccles. Afric. i, 8: Venial commoiii- 
toriuui in medium. Lynd. 323. 

<11). Valentinian m, in Cod. Theodoe. i. 47, A.D. 428 : Clergj- we reserre 
for the bishop's audience. Honoriusiti. in UecreL Lib. ilTiL L c 19, ays 
that a petition was addressed to his audience, whereupon he conuuiited 
the investigation of the facta to the Bishop of Paris and bis fellow- judges. 
Innocent tii. states the same, Ibid. Lib. iii. Tit. zxi. c 31, and Lib. l TiL 
XLL c. 2. Von Espen Pan. i. TiL L c. 3, contends that the terni audieitM 
only applies to arbitration courts. Devoti Lib. in. Tit. L § 22, shows that 
audience is applied to public determination of the outer forum. 

(12). Devoti Lib. iii. Tit. ii. § 3 : Impcrinm does not always go togeUiet 
with power of judging. For there are judges who have only power of 
cognis.ince, but have no jurisdiction, and these only investigate and decide 
a disputed matter, but have no imperima to pronounce aud execute a aen- 
tence, and they are said not j'tu dieere, but jadicaTt. Aylilfe 23, 350 : A 
controversy may happen either in or out of judgment. It may be judicial 
or extra-judicial. For a controversy may be line liu. Stat. Eccl. Ant. ajil 
DOS, ap. Gratian Caus. sv. (ju. VII. c 6 : Let the bishop hear the cause of 
no one without the presence of his der<>y. Chrysost. de Sacen). iii. 17 : 
The i>art which a bishop has to play in judging b^ta infinite dislikes and 
iuHnite offence. Eccles. Couits Cornmission, 1683, vol. iL £64. 
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varied considerably. In criminal cases they consisted o£ certain 
of the elder presbyters (") or ancients ("), the number being 
more or less namerous according to the nature of the charge 
and the position of the offender (^) ; bat in civil cases usually a 
single " wise man " was deputed by the bishop to investi- 
gate the facta and report to him upon the dispute, called 
in later times an auditor ('*). As was natural, the pro- 
cedure followed was that customary in the empire in arbitra- 
tion cases, with this difference, that the referees of the Church, 
aa being the kingdom of righteousness upon earth, were 
more anxious than secular arbitrators to act justly {^^, and 

(13), Apost Conat u, 47 ; Those tliat have the controversy shall Btand 
inrerally in the midst of the court. And when you [presbyters] have 
Itcard Uiem, give your votea boldly, endeavouring to reconcile them before 
ihc biahop'4 tentenee, tlmt sentence against an offender may not go abroad 
iato tbe world, Gregory ap. Gratian Cans. xv. Qu. vii. c. S calls them 
■mion*, t.(., prenbyters. Isidore Ihii. 1 Dint. xxi. c. I calls them prcabyterH. 

(14). Caneil. London a.d. 1075, Can. 1, calls them ancients, meaning 
tbenby clerical canonUtit. Concil. Lat. iv. a.d. 1215, Can, S in Decret. 
LiK V. Tit. 1. c 24 requires that whenever a prelate of the Church is 
(lefameil the truth of the matter eboiild be ini^uired into before the elden 
of the Church (Mnim eccUtiie tenioi-ibut). 

(ib). Socrates t. S relates that Bishop Alexander of Alexandria convened 
tt coandl of many prelates to condemn Atius, but tliat was a case of 
brtcnt. According to authoritiei' qttoted by Gratian Caus. xt. Qu. m.. in 
Africa twelve bishops were required for the trial of a bisbo]i, six for that of 
m fmtbjtee, three for a deacon ; but according to Coucil. Jlaliscon. u. a-D. 
581, Gm. 6 and 7 in Labbe vi. 676, three were sulBcient, except in the 
mot diflknlt cases, in the Western Church for a bishop. 

(16). In 1 Cor. Vi. 4 Ht. Paul directs those who are thought nothing of 
in ibe Church to lie appointed judges if there is not a single wise man. 
Socnlca vu. 37 relntea that Silvanns, Bishop of Troas, " perceiving that 
eoeledastics made a gain of the contentions of tboiw engaged in lawsuits, 
wtMild n«ver nouiinale any of the clergy as judges, but causing the docu- 
mcnla vl Tlie litigants to \k delivered to himself, committed to some pious 
laynuu tlie adjudication of the case." Concil. Carthag. v. a.d. 401, ap. 
(irvtian Oaua. it Qu, Vt. c. 38, calls such a judge prxxs or mpiUor. Inno- 
Dcnl DL to Anhbishop uf Canterbury in Decret. Lib. I. Tit. xxix. c 87, 
§ 3, oOls him auditor. 

(17). Apoet. Const. iL 37 : Itis the duty of the bishop tojudge righteously. 
Ibid, n, 43, 44, Apoat, Const ii. 47, calls on the presbyters who are told off 
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in criminal cases to condemn no one without the clearest 
proof ("). 

7. If the decision of the referees was not acquiesced in, the 
only instroment by which the Chnrch was able to enforce a 
sentence was by excommimication. Roman law was, however, 
itself favourable to arbitrations, and to give them effect pre- 
Bcribed a peual clause to be inserted in the agreement refer- 
ring the Diatter to arbitration C-"), On the public recognition 
of the Church by the empire in the fourth century, the law 
went further. First it allowed clergy, in accordance with the 
Church's rul6(^''), to be bound in all cases by the sentence 
of a spiritual tribunal, and in cases of discipline made tbent 
amenable to the rulings of spiritual courts only("). Next 11 

to determine the meriL9 of a case to ^ve Iheir decision fearlessly and 
Btraiglittorwardl)', knowing that tlie liishoj) who will be calleil upon lu 
detide, if they have not decided rightly, " has in the judgment-seal s co- 
decider and co-investigator of the right, tlie Christ of God." The bjhoJ 
which condemned Paul of Samosata in 369 a.d., in Euseb. vil. 30, rhu;^ 
him with "exacting and extorting money from the brethren, depressitig the 
injured, and proiniaing to give help fora reward j" with preparing for himself 
a " flS/m and lofty throne," and having a tt^tpifioa, or, iu other words, for 
taking upon himself, after the fashion of worldly judges, to decide osri 
on his own motion, without the concuireuce of the Church, and teUiug 
Justice. 

(18). See DixipitHi Generally, note 52 ; Acti in Jiui<fment, § 35. 

(19). Dig. Lib. IV. Tit. 8. 

(20). Concil. Cartliag. m. A.D, 397, c 9 : If any bishop, presbyter, deACOD, 
or one of the lower clergy, when a charge ia made against liim, or a ci'wi^ 
dispute arises, shall leave the eccleaiaglical forum and attempt to clear biwu- 
self before secular (public!) courts, even though he win his case let h*"* 
forfeit his place, i.t., if it be a criminal procedure ; but if it be only a ci ^^' 
matter, let hini forfeit what he has won if lie wishes to retain his pl*-"^"^ 
ConciL Chalcedon a.d. 451, Can. 9. See DiUits of Order, note 12 ; J " 

note S84. 

(21). Lex Constantii in Cod. TheoJos. xvi. xi. 12, A.D. 365 : In i 
of our clemency we forbid bishops being accused in [civil] courts. If *^*^ 
one has a comphtint against [a bishop], it ia seemly that it be investigit^'^ 
before other bishops. Uratian Hid. L 23, a.d. 376 : The rule which olil»iJ»^ 
in civil causes ought also to obtain in ecclesiastial mattj^rs, vix., ihal if v* 
certain disagreements and light short^ouiings any have reference to ih? 
observance of religion, they ought to be heard in their proper place, ud 
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pTB legal effect to the bishop's decisions on ecclesiastical 
matters (^) ; and ultimately it allowed bishops to decide cavil 
Blatters definitively, provided they had been chosen as jndges 
by the parties i^). The jurisdiction of spiritiial conrts, it will 
!« thns seen, extended in the Roman Empire to two classes of 
subjects : (1) to caases concerning the government of souls and 
roattera of religion by right C"), and (2) to civil causes by 
sufferance with consent of the parties. 

hr llie sjTiods of their dioccsea, excepting eiicli hb criminal action requires 
to I* heard by ordinary or eirtraonlinary courta or olhei- higher powers, 
ifoiiorius, Ibid. I. 41, a.d, 412 ; Clergy lusy aot be atcused eitept before 
'lieir binhope. Valentiniau ni. IHd. L 47, A.D. 425 ; Clergy we reserve 
'<* the bishop's audience ; for it is not according to piety that miniatera of 
ine divine gift should be exposed to the caprice of l^rajioral powere. See 
nore 57. 

^*2). In Enaeb. Vila Const iv. 24 Conatantine says 10 the bishops : Ye 
"I'leeJ »re overteers of those things which are within the Church ; I, of 
U'Qse which are without it. Honorius in Cod. Theodos. xvi. xi. 1, a.d. 
7*® : "Whenever it is a question of religion it is fitting that biahopB should 
j^e». Other causes which belong lo coiuraissionera (coguitores), or to tho 
^8*»iaance of public judges, must be determined according to law. Justin 
^*'*'. 28 : If it be an ecclesiastical offence requiring conection and 
^le«iMtipa] puniehment, let the bishop beloved of God give eentence 



<a3)_ Enaeb. de Vita ConsL iv. 27 ; Sozomen I, 9 si»>-3 that Conatnntina 

*o^^^ litigants to apply In the bishop's ju'lgment if they declined the 

**!&* tribunalB, and ordered that the bishop's decision should have tho 

^***** force aa if it had been given by tJie emperor himaeif. Cod. Justin, i. 

f^" ^ Jl.n. 40s : Let the bishop's judgment stand (taXam til) for all who 

*'^ ehoten to be heard by bieliops ; and we command that the same 

.■^"P^ct be shown to their decision as must lie shown to your authority, 

. *>» vhieb no appeal lies. Let the exectilion of it also be committed to 

■^FTioi out (dcfinitioni) by the ollicera of the judges, so that ibe bishoji'B 

^'^'''B nuty not be in vain. Augnatin in Ps. xxv. § 13, a.I). 418 : So much 

v~^'^ the princes of this world committed to the Church, that whatever 

^^ ^^SB there ruled cannot be i-escinded. Coilex. Eccl, Afric. Can. 104, 

"^J* Uial if n bishop applies to the empei'or to have his court recognised, no 

*icciioi, can be Uken. See note (17. 

^^V In Alhanas. Hist, of Arians, c. 44; Hosiiia of Cordova ?ays to 
**lUlantine : Do not intrude into ecclesiastical matlers. To you God has 
lUtniMtd the kingdom, to us is committed the Church. See note 167. 
'•Wtiiuan I, refused to judge about bishops, and Ambrose quoted his 
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8. In this coontry prior to the Norman Conquest tie bishop 
or archbishop was the sole judge of clergy for all crimes (*^), 
and he had also cognisance of certain offences against the rights 
of the Church and ecclesiastical order (*®) ; but as he usnally sat 
with the sheriff in the Hundred Court, " to put in use both 
God's law and the world's law " (*'), his spiritual and secular 
jurisdictions were often exercised simultaneously. Following 
the example of the Emperor Charles, who in 803 A.O. established 
coui'tB Christian in the Western Empire, "William the Con- 
queror terminated this mixed administration in 1085 A.D., by 
forbidding causes which concerned the government of souls to 
be brought before secular courts, and directing that instead 
they should be heard and decided (1) in ecclesiastical courts, 
or courts Christian ; (2) at fixed places ; and (3) accordiog 
to the episcopal laws (^). 

decision to his son, Yalpntician ii., telling liitn tbat it was not for Itim In 
judge between bisliopa. Eceles. Courts Cora. 1883, vol. ii. 257, 

(25). Wihtreod'a Doom 6, A.D. 696, in H. and S. m. 234 : If a priest 
allow of illicit intercourse ... or be drunk ... let him abstun from tria 
ministry until the doom of the bishop. Leg. Sax. &3. For a ciril com. 
Leg. Sax. 61 ; AlErud and Qiithrum's Law 3, a.d, 878 : If a man in order* 
commit a capital crime, let him be reserved to the bislioit's doom. 

(26). L^. Sax. 12, 34, 53, 142. 

(27). Atlielstan's I.aw 9, a.d. 925 ; Edgar's Law 7, A.n. 958 ; Eccleaia- 
Btical Courts Commission Re]>ort, 1663, p. svit. 

(28). Lingard vol. i. ch. viii. p. 247. William following Edward's Law 3, 
A.n. 1064 ruled : I command by royal authority that no bishop nor arth- 
descon do hereafter hold plea in the Hundred according to the laws epia- 
copal,norhringthosecaUBesbetore the secular judicature which concern ihe 
gUTemment of soula. Sut whoever is implcadi:d by tho laws episcopal for 
any causes or crime, let him come to the place which tlie bishop shall 
choose and name for this purpose, and there make answer conceming bis 
cause and crime ; and that not according to the Hundred [sc. the □ommom 
law], hut according to the canons and the laws episcojial, and K't him ilo 
right toOod and the hishop. But if any one refuse to coma to the bisbop'« 
court, let hint be summoned three several times ; and if by this means bo 
be not brought to obedience, let application he made to the power and 
court of the king or sheriff ; and he who upon summons refuses to oomo 
to the episcopal court shall make satisfoctioa for every summons accord- 
ing to the laws episcopal, This also I absolutely forbid, that any sheriff, 
reeve, miniBter of the king, do any ways concern lumself with the laws 
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9. Tliis change necensitated the appointment of regular offi- 
cers to preside over the newly created courts at fixed centres, 
and aeems to have been the origin not only of the archdeacons' 
ordinary jurisdiction, but also of the multiplication o£ arch- 
deaconries (^). At the same time the great development of 
the episcopal laws, henceforth called Canon law, rendered 
special knowledge necessary both in the archdeacons' courts 
and in the bifihop's own court, which acted as a court of appeal 
from their decisions. Hence permanent officials were appointed 
to preside over both, conversant wiili the law of evidence and 
learned in the Canon law, the higher ones being invested with an 
ordinary jurisdiction (**) not only to hear and determine dis- 
puted facts, but also to give sentence upon the facta thus ascer- 
tained according to the existing law (^'). The courts thus 
brought into existence were regarded as synods acting by re- 
presentation or permanent delegation, and whatever was done 
in them was indiscriminately spoken of as being done in court 
or done in synod (*^). 

wkick belong to tlie bishop, or bring auolhcr man to judgment [by ordeal], 
■ajwhere but ui the liisli op's court, Aud lei juiigiueiit be nowliere under- 
gone but in the biahop'a Bee or in that place wliich he ftppointa for tliia 
porpoaG." Tliey are called eccleBiastical courls by the Second Statute of 
WotUuiaslcr 13 Ed. L St. iv. c. I, a-U. 12S5 ; £5 Ed, III. SU UL c. 8 ; I 
Rir, n. fc 8 and 13 ; 1 Hen, vil c 4 ; 23 Hen. viiL c 9 ; 27 Hen. viii. a 
20; t and 3 Ed. vi. c 13-15; 4 Jac L c 5 ; Lyud. 97. 

(£9). EcdesiasticaJ Cuuru Commissioa RejHirt, 18^, p. Kviii. 

(30). Thus BCDording to Ougliton, quoted in Ecclee. CourU Ck>mmia. vol. 
It. )K H2, *. aeutence of Buapension by tJie Court of Arches was formerly 
ILx«d bj the judge, but ruaJ by a presbyter deputed by the archblahop. 

01), Sidonius ApoUin. Lib. ii. £p. 12, and Syneatua EpisL 100, require 
a bitliop to bo learned in the laws, tliat he may decide in accordance with 
tits laws. SeeiVin%ua/(Jn^r, uotti 197. When biHho{ii3 were not them- 
oKlvea ihiu conversant with the canons, a viuor-geiieral, oHicial principal, 
or cbUKellor, was required to be asaocialed with them, who took their 
pU« t»iWicio. Eccleeiastical Courts CommiKsiou 1683, p. SG, states that 
wIiUb iutU a century from the Conquest the ofBcial was an ordiuary. 

(38). I^iendu-lBidor. ap. Oratian C-aus. v. Qu. ii. c. 1 ; Vocatio in 
Synadum canonic^, t^uncil. Chelsea A.n. 816, Can. 6 : If anyone beeum- 
■BMMil la «ynod by his plaintilTa. ConciL Tribur. A.D. 89&, l\<id. Caus. ii. 
Qo. T, c 1( direoia an accused i>erson to dear himself in tynod. ConciL 
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10. Under the Conqneror's sncceesors spiritnal coarts 
Eimportnnce, and far from haviDg been abolished by Henry I., as 
Blias been sometimes said (**), they claimed to exercise in this 
I conntry the same twofold jurisdiction which, by favonr of the 
Koman emperors, they had been allowed to exercise in the 
empire, and in addition the same rights over the clergy which 
they exercised in the Papal States, where the pope had sovereign 
anthority, viz., that the clergy shonld be tried and puoished in 
them for all crimes as well against the stat« as against the 
Church {^). The latter claim was resisted by the Norman 
kings, bat the formal rejection of it contemplated by the 
Constitntions of Clarendon in 1164 A.D. (**), was for a time 
fmstrated by the murder of Thomas h. Becket. Henry in. 
nevertheless sucx^eeded by means of the Writ of Prohibition 
where Henry II. had failed, and the boundaries of the two 
judicatures were gradually determined. Except in so far as 
these boundaries have been altered by sabBeqnent legislation (**), 

Lat, IV. A.D. 1215, Can. G, in Decret, Lit), v. Tit. ], c, 2r,, directs a metro- 
politan to hold a provincial conncil and a bishop an episcopal council [or 
visitation court] for the correction of eiceBsea. 

(33). Lingard vol ii. e. 3, p. 63, shows that the statement is ernmeotts. 

(34). Bright, No. 6417, in Eccltsiastical Courts ConimiBBion, vol. ii. p. 
S66. The justification of this claim, at least in part, may be found in tlie 
fact that there existed in Soion times va&Jty frilhhurK jurisdictions (i.*, 
jiirisdictiDtis for guaranteeing the king's peace) independently of the Hun- 
dred. Law 14 of the so-called Laws of Edward, k.o. 1064, declares HaX 
the knights and servants of archbishops, hiahopci, earls, Inrona, and all who 
liave lac [or the hearing of causen], eoe [jurisdiction], toU, trem, and Ht- 
Jitngthff, aa also their esquirea, shall lie imder tlie frithburh of their 
lords, who " if they incur forfeiture, shall ol)lige Ihem to what is right 
in their own courts," No ilonbt iliis would include clergy living within 
such jurisdiclions. See Cnut's Law 13. Becket claimed to extend it » 
all clergy. It was the aim of Henry ii. to l)re;ik down these eitia- 
Hnndredal jurisdictioUH. Hence, as Stubba Conrt. Hist, g 129, voL i. j»- 
400, observes : It waa no small triumph when Henry ii. forced tliem t«^ 
admit his itinerant justices to exercise Jurisdiction in them. See note 71 — 

(35). A similar enactment in regard to tithe disputes is contained in th ^ 
Second Statute of Westminster, 13 Ed. i. St. 1. c. ii, sec. 4, a.d. 1285, coi»" 
firmed by 2 and 3 Ed. vi. c. 13, A.n. 1548. JB 

(36). The Act 63 Gea ill. c 127 forbids ecclesin.^lical courts to pass B(i^| 
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epiritual courts in the fonn in which they existed under the 
feudal hierarchy of the 13th century are still allowed to decide 
all matters as to which they can claim jurisdiction by custom ('^). 
In the Isle of Man, which was under sovereigns of its own, the 
restraining power was much iess, and spiritnal courts have in 
consequence a much more extensive jurisdiction there than here 
over mixed and temporal matters (**). 

11. The spiritnal courts which exist in this countxy are 
accordingly of two kinds. (1) extra-judicial and (2) judicial. 
An ertra-jndicial court is a court in which a matter or contro- 
versy is dealt with by the Church or by its representative in 
media, such as a visitation court, a consistory, and a prelate's 
own court of audience ; but to constitute a court of audience 
two canonical witnesses, or one notary or public person at 

Icnox at ex com mnui cation, save wlien finch Bentences are pronounced sb 
Bpiritiial cenanres for offences of eccleaia^Iical cognisance only, and in that 
eaie forbids encommunicalion from being follon-ed by any civil penalty or 
incapacity beyond a liability lo imprisonment for a term not exceeding 
six months, tliia impri«onnieiit to be enforced only ttirongti the civil 
■uUiorily by means of a writ called Signifiairit, Statute 20 and 21 VicL 
r. S5, passed in 1 B57, withdrew Divorce and Matrimonial causes from the 
cdgniMitce of lipiritnal conrta ; and the ttatiite 20 and 21 Vict, c. 77, 
amended by SI and 22 Vict c 95, abolished all the powers hitherto exer- 
cised by tliem in the granting Probates of Wills nnd Letters of Admini- 
Kntion. I'he statute 6 and 7 Will. iv. c. 71 look away from spiritual 
oonrtB jurisdiction in tithe cases, end gave to titlie-ownere a aunimary 
RfBedy by distraint, for which 54 Vict c. 8, A.D. 1991, has subsLiluted a 
ConatT Court action. 

(37), Their jurisdiction is preserved by sec 7 of 26 Hen. vin, c. 3. 
Coke 4 Innt. p. 321, quotes 25 Hen. viu. c, 21 as allowing that "the 
■piritoalily is also at this hour suRicient and meet of itself without the 
iat«nneddUnf; of any txttrinr person or persons to declare and determine 
nf nieh doubts and to administer all such offices and duties as to their 
room* spiritual doth appertain" 13 Car. il. c IS, sec. 1, A.D. IGGl, allows 
Uiem jurisdiction in all matters allowed to them by custom. 

(3SX See Stephens' Ecclea, SUt. II. 1830. In Eccles, Courts Commis- 
iioo IBflS, vol u. p. 322 an account is given of the suhject mutter of jtiris- 
dicUoa administered by (1) the Chapter Con rt (=: Visitation Court or 
Synod), (2) tlie Vicar-General's Court, a Court of Snmniar>- Jurisdiction 
( = lfae Bishop's Audience, and (3) the Consistorv, the principal ecclesiastical 
eoort, in which written pleadings alone arc used. 



186 Short Manuals of Canon Law. 

least, most be present besides the prelate and the parties con- 
cerned (^''}. Every executive act which is of a solemn natnre. 
(iod requires the ordinary's office as the representative of the 
synod, must be done in a court of this kind, such as the grant- 
ing institution to a benefice ("•), accepting a resignation (*^), a 
metropolitan's confirmation of a bishop, the constitutiag of a 
new pariah. Disciplinary causes, when either the facts i 
notorious (*^) or are voluntarily admitted, come properly befoi 
and are terminated in, such a court. 



efoR^H 

. c 1; 

l9 



(39). Gregory ap. Gratian Caus. xv. Qu, vri. c 2, calls them elders ; alM 
1 Diat. XXII. c. 1 ; XXL c. 1, S 12 ; Dist. LXiv. c 6 ; Caus. xii. Qil 
Elfrie'a Can. 15, A.D. 957 ; CoucU. Winlon. A.d. 1071, Can. 1 ; Consu 4 
Laiigtim, A.D. 1222. Lj-nil. 79 call tliein testes aynodalea. Their j 
Bcnce ia required by Condi. Lai. rv. A.D, 1215, in Decret. Lib. il Tit. X 
c 11, re|>eated by L'onet 29 Otho, A.D. 1237, Aim Can. 133 of 1603 A. 

(40), Aleiiaudet III. to the English biahopd in Decret. Lib. m. Tit.^ 
xxxTm. c. 21, states that sunie jiresunie to take possession of ecclesiastical 
benefices witliout the intervention of the biahop's audiunw-oourt. Ox 3 
Inst G51 Blat^ that in admitliog tu a b«iielice the ordinary acta lu a jud^'c 
and not as a miniater. Lynd. 111. Conf. sec. 7 of i& Hen. VtiL c, S. 
Ljnd. 219 : lustitutio preeaentati fit cum csusio cogutione. 

(41), In Fytche's Case 17R3, iu Cimingbam's Law of Simony, p. 78, 
the judges dediaed to say whether the acceptance of a resignation ia a 
judicial act, i.e., in the wnae in which judicial ia understood by secolar 
courU. In Hetlitili v. Gray, liiid. p. °5, Ryder, C.l., declared that "liic 
ordinary ia a judicial ofKcer, and la entrusted with a judicial jiower ti> 
accept or refuae resignation as he thinks pro]ier." Judicial is uaed in 
these caaea in the sense of discretionary, such discretion being usually 
e):cri:ised eitra-judicially, when there is no dispute as to the fact of the 
resignation being made and the clerk wishing lo resign. Lynd. 107 calls 
acceptance jiidicis ollicium. There are many cases uE appeals from Uii 
disi^retion in Decret. Lib. I. Tit. tx. and Tit. XL. See also Lord OenmAn 
in the Dean of York's case, 1 Ad. and El. N. S. p. 11. Law's Forma 78. 

(42). Augiwtin in Decret Lib. v. Tit. he. 10 : An evil deed done iu the 
flight of all requires not the clamour of an accuser. Lucius IU. Ibid. LiK 
III. Tit. IL c. 7 : Notorious is that for which a presbyt«r may be eon- 
deroned. Inuoceut in. to Bishop of Exeter, Ibid, c S : If their crime is 
so public that it has become notorious, in that case neither a witness nar 
an accuser is necessary, . . . but if the publicity is only by report, and 
not done in the sight of all, reports are uot sufficient to condemn. Accord- 
ing to Sozt. Lib. iL Tit. xiL c S, a conviction in a court of law cotiali* 
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12. A judicial court consists either of a synodal coinmit- 
tee (**) or of a single judge learned in the law (**), who acts as 
the judicial adviser of the synod or its president ("•) ; and it is 
the duty of such a court to inquire judicially into the facts, to 
indicate the sentence due upon them according to the canons, 
aod if authorised by law or by custom so to do, to pronounce it. 
Sach a judge may represent the bishop's consistory, when he is 
called the bishop's official or chancellor of the diocese; or 
the archdeacon's rural consistory, when be is called the arch- 
deacon's official or dean (*") ; or the .consistory of the province 
or archbishop, when he is called the provincial dean or the 
metropolitan's official principal (*'). 

13. The official of a judicial court may entertain a suit 
jndicially without the presiding prelate being present, except it 
be a charge of heresy C^), because on all questions of procedure 



IniM BOtorietj^, and may now be acted upon in this country by 55 and C6 
Vict, c 33. Lynd 323 defines notorioua aa proof publicly concluded 
eviablulied judicially, or else based on a fact judicially discussed. 

(43). (Jregorj ix. in Decret Lib. ii. Tit. v. c 1, mentions llicm in the 
plural anjwiiem. See nole 1Q6. 

(44), 1 Cor. VL 1} reproaches the Corinthians vkk tara <V ^fiiv oo^t, eiii 
fit tt AwqavTfu biatpiinu OM fuVov rou dSi\ipov ai/nC ; Const. 2 Cliichele. 
A.1). 1415, requireB the judge to be a clerk. Lyud, 129. Yet 37 Hen. vui. 
e. 17 |Knnitd him to be a laynian, provided be is a doctor of law. 

(4»). See The Dioctm. Conf. Const 7 Stratford, A.a 1342. Lyud. 80. 

(4S>. CaoeiLWestminsler.A.D. ISOO, Can. G ; Let archdeacons and their 
dcaiM presome not to exact anything of their presliyters or clerks. Sural 
■j(*ii» ivere is some places the archdeacon's otficialfl. Syn. Lugdun. A.D. 
IMS, in Sext. Lib. v. Tit. xt. c. fi, mentions the archdeacon's official 

(47). See Th» Provinet. 

(48), It may be doubted whether a sin|;;le bishop over possessed the right 
■tf adjudicating upon heresy before the Fourth Lnteran Council, a.d. 1215, 
in DeoreL Lib. v. Tit. vii, c 13, committed to the bishop cognisance of 
h«K*y. See note 15. Boniface vni. in Sext. Lib, v. Tit n. tv 18, autho- 
riMd iha ciril jMwer to punish heretics condemned by tlie bishop nigard- 
lem at iheLr appealing {appdlations poitpotita). Lyud. 296, quoted in 
Kctlea. Ocmrts Commission, VoL tt. 263, Qu. 7415: The coguisa&ee of 
faetMy ifl by law lUlou-ed to two judges only, viz., to the bishop of the 
place and tn an inquisitor of heresy seat from the Apostolic Seo, as uppeant 
bom SexL Lib. v. Tit. ii, c 11, 17, IS, in which mention is made only u£ 
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anil canon law, bat not of theology, he represents the knowledge 
of the synod or consiatory; but a prelate cannot hold an 
inquiry into disput«d facts or execute his own extra- judicial 
rulings by process without his official ("), becanse, at least since* 
the twelfth century, jndicial procedure and execution are hel^L 
to be matters requiring this official's special knowledge, Tlx^ 
consistory or auditory of a synod, of its president, and of tt»-^ 
judge who represents him and it, are in all cases deemed to t*^ 
one and the same {*"} ; and since each presides over a tribuxx ^a-*- 
which is supplementary to the tribunals of the others, th^ rf-"® 
can be no appeal from one to the other. 

14. The judicial tribunals which in popular esteem idob::*^ '^^*" 
poliae the title of conrta are thus seen to be only the handmai^^^* 
to the extra-judicial tribnnala or conaistories which date it<:::^ ''^ 
the earliest days of tiie Church; and since each represent^^ * 



(liocesans and inquiBitora sent from tlie Apostolic Se«. So it is also s^fc- 
lh\A. c. 20 ; Clem, Lib. v. Tit. iii. c. 1, wlicre it is clear that such jurist^ 
tioD or cognisance belongs to Ihe chapter during the vacancy of the ^» 
For no text can be found which gives thla cognisance to one inferior t--* 
bishop or to his official or vicar-general ; for the case of heresy is one of * 
moet important cases which belongs to bishops only. The Slatute 2 HT * 
IV, c. 15, A.D. 1400, do Haeretico eomhnrtndo, and 2 Hen, v. c 7, also r^^ 
authority to bishops and their commisaarieB. Yet Const, 16 Chich^s 
A.D. 1410, reserved to the archbishop in Convocotion to pronounce v'^ 
was heresy. In 1701 Convocation condemned Whiston's Book, and ci^^ 
judges against four ruled that Convocation had jurisdiction in such c^>-^ 
(PliilL 1034), but according to Phjll. I960 the contrary opinion is»-* 
generally held. See Ecclee. Coiirta Com. 1883, Vol. ii. 4B. 

(49). Ayliffe 161 : Or as it is often said, " without his court," i.e., "* 
official of liis judicial court. Ecclesiastical Courts Commission, 1S83 -^ 
xxxvTii. reports that: " It has been affirmed in eonrts of law that a cc^" 
mission of chancellor or vicar-general cannot lie regarded as eichiding "*^ 
archbishop or bishop from sitting in his own court," hut they can o: 
say "instances may Ije quoted in which the power has been exercised n 
the Reft/muUion." And appnrently the Statute 3 and 4 VicL c. 86, f 
introduced the practice of a bishop sitting as judge to investigate the fa 
See Dr. Dean's opinion. Ibid. Vol n. p. 312 and 356, Qu. 7198. If -*> 
bishop were to sit, how conld he award himself costs ? See note II 
The bishop is an extra-judicial judge, his official a judicial judge. 

(50). Lynd. 30. 
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particnlar department in the exercise of discipline, contro- 

fersiea which are introduced extra-judicially in audience or in 

sjnod mast be appealed against in audience or in sjnod ; and 

tfaose introduced in judgment must be appealed against in 

Judgment. Still in whatever way a controversy may be begun, 

vliexi it reaches the highest tribunal of all, judicial acts are at 

•n end, and it must be dealt with in synod or in audience (*'). 

JUIUSDICTIOX OF SPIKITUAL COURTS IN TIHS CoDNTRY. 

1 S. When courts Christian were first established in this 
****** ntry, no very clear line was for some time drawn between 
'*'^tter3 of spiritual and matters of lay cognisance. The gov- 
** **»i»ient of souls is a wide subject, and might be and was con- 
^'*'""«»«d as placing the determination of all inatttrs concerning 
'^E**- «~itual persons and of all disputes touching ecclesiastical 
^oerty in the hands of the Church courts ('^). Henry IL, by 
assize of Darrein presentnunt, reclaimed for the secular 
er the determination of right of advowson, and by the 






*--■*» stitutions of Clarendon, in 1164 A.D., attempted still further 
^ <ielimit the boundaries of the spiritual and temporal authori- 
^^ (•*). Fifty years later the Great Charter secured to the 

C*i 1). Law's Forms 60, note. 

C^iS). Eccleaiaelical Courts Commission Report, 1883, p. sin. 

^■^3). These Consiitutiona provide : (1) If controversy arise concerning 

,*"*^ patronage of Churches, ... let it be tried and determined in the 

**^'» court (2) Churches belonging to the fee of our lord the king 

■***iot be appropriated without his grant. (3) Clergy accused of nny 

^^^^-■tur upon summons from the king's judge shall come and make answer 

*-*»«=i-«a, wellus to the ecclesiastical court, and shall be dealt with according 

^** t-lic verdici in the ecolesiastieal court. (4) It is not lawful tor arch - 

"*^ti«)p«, bishops, and parsons of the kingdom to dejiart the kingdom 

'^'it.'hQul the kiuR'a license. (5) Eiconimiinicatcs ought not to give 

*•*<=»» rily for nil time, or to make oath before they are absolved, but only 

*^ Kive security and pledge for standing to the judgment of the Church, 

V*) laymen ought not to be accused before tlie bishop or archdeauoa but 

y tniMworthy lawful men, and in default of an accuser the sheriff may 

^lUiwaei a jury Hi j]jg bishop's request to try the issue of fad. (7) That 

'"™" Who hold of the king m capilt, nor the officers upon his demesnes, be 

. till application lias been made to our lord the king 
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Chnrcli all its rights and libertiee ("), the nature of which < 

be best gathered from the sentences of cnrse pronounced at tft^w 

... or his justice. (8) If appeals arise, tbey ought to proceed from t^^B: 
archdeacon to the bishop, from the bishop to tlie archbtebop, and lastly 
the king, , . . eo that it go no further without the king's coiisenL \ '-1. 
, . , It shall be determined by the award of IS lawful men before t_ — 
king's juBlice wlietlier the estate be in free alniB or in lay fee. If t' 

finding be that it is in free-alma, the plea shall be in the eccleaiaatic : 

court ; but if in lay fee, then, unless both claim their tenure under tZJft 
same bishop or baron, the plea shall be in the king's court, (10) If a^^t 
that is cited for any crime for which he ought to make answer to t'^e 
archdeacon or bishop will not make satisfaction upon tliree summonses, th^f 
may lawfully put him under interdict, but not excommunicate him tj// 
application hath bee:i made to the king's chief officer of the vilL (II) 
Archbishops and btBhof>s and all the parsons of the kingdom who hold <i 
the king in ta^e are to look on iheir eatales as baronies. . . . (li) 
When an archbishopric, bishopric, abbacy, or priory is vacant, it on^t 10 
be in the king's hands, and Uie vacancy filled up by ihe tlection of tkt 
chief parsoiLs upon viewing the kind's mandate. (13) If any great ma 
of the kingdou) do violently oppose the archbishop, bishop, or archdeacoa 
in doing justice to himself in things that properly l>dong to him, the 
king ought to vindicate hira. . , . (14) The ohattela of those guilty of 
capital crimes are not to be kept in the Church and churchynrd Bf^ainit 
Ihe king's justices. . . . (15) Pleas of debt are in Ihe king's cc^nisance, 
whether upon solemn promise or not, . . . (16) The sons of villagen 
ought not lo he ordained without the consent of Ihe lord on whtiee lanil 
they are admitted to have been bom. Stubbs in Eceleaiualical Conrts 
Commission, 4.D.I8B3, p. XX3.: The absolution of Henry IL from the gn3t 
of Becket's murder was granted on the condition of his renouncing the 
evil customs embodied in the Constitutions of Clarendon ; and Henry ii, 
solemnly revoked them in 1173. MA. Vol. u. 113. 

(54). Magna Carta, A.D. 1216: That the English Church shall be frc«, 
and enjoy all her rights in their integrity and her liberties nntouchid. . . , 
No clerk shall be amerced for his lay-tenement except afier the nmnnerof 
theotherpersonsuforosaid,andnotaccordiug tothevalueofhiseoctesiastjcal 
benefice. . . . All barons, founders of abbeys by charters of English kin^ 
and ancient tenure, shall have the custody of the same during vscancv. 
. . . Wherefore we will and firmly chaige that the English Church tie frae, 
and that all men in our kingdom have and hold all ihe aforesaid rigfau, 
liberties, and concessions. 14 Ed. ni. St 1. c I, a.d. 1340: That holy 
Church have her liberties in quietneHS, without interruption or disturbance. 
&0 Ed. IIL c. 1, A.D. 1376, after the feudal sovei'eignty of the pope had been 
thrown off in 1366, repeats tliis; also 1 Ric. u. o. 1, a.o. 1377 ; 1 Hen, iv. e. 
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Syno<i of Oxford, in 1222 A.D., on those who violated them('''). 
These sentences received legal effect from an ordinance of 
Henry III., made in the year 1 253 A.D. (''^), and were promul- 
gated repeatedly in later times by royal authority np to the 

''time of Archbishop CMchele in li34 a.d., as sentences already 

l|l>aBsed("). 

1, A.D. 1415; 



I 



J, A.D. 1389 J 4 Hen. iv. c 3, a.d. 1402 ; 3 Hen. V. St I 
' S Hen. VL c I. A.D. !4i3. 

(M). Const I LangfflD, a.d. 1222: We eieommnnieate [1] those who 
l.auJiciously dqirive Churclies of iheirrighte and (liBlurb their hberties . . . 
land all that violate BequeatraliouB of vacant Churches; . . . [10] all that 
tioliUe unctuariea ; [9] all that seize on the goods of clergy , . . unjustly, 
|or anj ways molest their persons ; [2] all thieves, robbers, freebooters, 
ili>c«ii(liiirie8,sacrilegiousandfeloniouspi:r8ons. . . . [3] Weexcommunicate 
ho knovingly bear fal»e witness, aa aluo [4] advocates who mallei- 
tiuly lay objection to the consummation of niarriagesL [5] We eicom- 
'Biunicat« »11 who, for lucre, favour, ill-will, or any other cause, maliciously 
charge with crimes such men oa have preserved their reputation ; [6] and 
all iboee who upon the vacancy of a Church maliciously oppose the inquest 
nmceming the right of patronage, [7] or refuse to execute the king's man- 
lUle agunat excommunicates. . . . Let this general excommunication lie 
i|nibliahcd by every parochial incumbent in his holy ve»<tmenta, with brlls 
tolling and candles lighted, before the whole congregation, in the mother- 
ligu«, on Christmas, Easter, Pentecost, and All Hallows' Day. 
(56). 38 Hen. in. a.d. 1563 ; Const 1 Boniface, a.d. 1261, in Lynd. 315- 
to Stubbsjin Hcclesiastical Courts Commission p. 31, Henry ni., 
1247, iasned ordinances confining the ecclesiastical courts In 
;0( civil interest to the jurisdiction long ealablished iu their hands 
itai? and matrimonial causes. 14 Kd. m. St L c. 1, A.D. 1340 : 
e^lise eit aes franchises on i|uiete saunz empechenient on dis- 
lee. 50 Ed. in. c 1, a.d. 1376 ; I Bie- n. c 1, i,D. 137" ; I Hen. iv. 
E. 1. A.u, 1309 ; S Hen. vl c. 1, a.d. 1423, are statutes confirming the liber- 
Eia of the Chnreh. 

(57). Ckinst 36 Edmund, a.d. 1236 ; Const 1 and 9 Boniface, a.d. 1261 ; 
CoiMt 3 Peokham, a.d. 1279, excommunicate [I] all who maliciously 
leprive Churches of their right, . . . who obtain letters from any lay-court 
to ecdesiaatics in such costs as by the sacred canons belong Id the cccle- 
■BBnEical court ; [2| all robbera, [3] bearers of false witnesH, [4] obstructors 
if marriage, [5] detamers of good men, [6] opposers of inquests of palron- 
Ipc : [7] all who refuse lo execute the king's mandate as to excommunicates ; 
|BJ all who hinder settlement of disjiutes ; [9j all who invade ecclesiastical 
propertjrj [10] those who violate sanctuaries ; and [11] who trantgress the 
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16. As thus defined, the ancient jnriadiction of courts Chm- 
tian in this country was always held not to inclode (1) case' 
involving life or limb, and (2) cases involving the right to * 
lay fee or to money. The law of the Church forbad ecclesi- 
astics to meddle with pleas of blood ('^); and the law of t^* 
land excepted from their cognisance cases of freehold (^*)i 
including right of advowsou(^), debt, treason, and covenant t*")- 
If doubt arose whether a case came within tbe jurisdiction "f 
the spiritual court, the right of expounding William's man^ite 
and the liberties conferred by the Great Charter was alw.SBJi 



Qrciat Charter. Feckham wus obliged to withdraw the 1st, 7th, and ^Hu 
and to order the removal of the Great Charter from the Churcli doc»s>> 
but when Edward i. withdrew his opposition, the above eeutences iweT* 
revived in Const. 1 Feukliam, a.d. 1S81, and onlerrd to be publishnl ^ 
every Church on the four Sundays next after the piinciiml chaptere— ^ri^t, 
Sunday after Michaelmas, Mid- Lent Sunday, Trinity Sunday, and Snii.<l^"l 
after Cbristniaa. They were republished by Archbishop Winchetwa, .^a^""' 
1298 ; by Mupham, A.D. 1323 ; by Stratfoi-d, A.D. 1343 j and by Chichele. 
1434. Lynd. 35S says that the rights of the Church consist, among oi 
things, in the free exercise of eccleaiasticaL juriediction, 

(5a). Const. It Clarendon, iLD. 1164: [Ecclesiactics may judg«] till 
come to deprivation of life or member. Concil. London a.d. UTQ, 
3 : Let not a man in holy orders be concerned in judgments concern-^ 
blood, nor by himself nor by other inflict deprivation of men^ 
Alexander in. to Archbishop of Canterbury in Decret. Lib, iii. Tit. «- 
5 ; Concil, Lat iv. A.n. 1215, Can. 18, Ibid. c. 9 ; Const. 9 Langlon, -* 
1222 ; Const. 7 Othobon, a.d. 1268. See OrAer, notes 277, 278. On • 
ground the lords spiritual withdrew from rarliament before the sin.* 
11 Hie. II. c. 1 waa passed in 1387 a.d., attainting the Arcbliishop of Y*^ 

(59). This ajiplies to a freehold held under a spiritual person, but ■ 
to a benefice held in free-alma, by Const. 9 Clarendon, a.d. ll(!4, and 
Ed. I. St. I. c. 5, sec 4, a.d. 1285 ; and tenure in free-alms is still reUi-*^ 
by 12 Car. ii. c 24. 

(60). Const 1 Clarendon, a,d. 1164 ; Glanvil. silt. c. 20. Alej 
rn. in Decret. Lib. n. Tit. 1. c. 3, claimed tiie cognisance of li^S *" 
advowson for the Church, but it was not allowed here. Pleas of the Cro*'-*' 
A.D. 1250, in Haddan & Slubbs* Ecclesiastical Documents r. 477 \ Qo-B*^ 
2, 11, and 16 Boniface, A.D. 1261 ; Lynd. 217, 281, 316, 362 j Devoti ti**- 
m. Tit. 4, g 5 states that such a withdrawal is lawful either by apoaioli^ 
privilege or long custom. 

(61). S Hen. v. St L c 3, A-d, 1414. 
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B Uld to belong to the secolar judge (*-) ; and since conrta 
P Cfuistian could only proceed in cases concerning the govern- 
Oient of souls, (3) they were not allowed to hold plea if either 
tie person to be made defendant had quitted this life ("'), or i£ 
ie Were himself unbaptized, or a Jew (^'). Moreover, since it 
's a role of justice tJiat no one can be twice punished for the 
^ame offence (**), (4) whenever paina and penalties had been 
awarded by a secular judge, a spiritual court was no longer 
■Jlowred to impose penalties, though it could still impose pen- 
ances for the soul's health (« J. 

17. Here, as in the Roman Empire C^), the Church's juris- 

<ea>. Const, g Clarendon and 13 Ed. i. St. i. c. 5, sec. 4, a.d. 1285 ; aee 
■**«> 1 a Ed. 1. c 24, and 14 Ed. ni. c. 17 ; Lynd, 97. 

t03>, Gralian Cans. kxiv. Qu. ii. Detret Lib. v. Tit, xxxix. The 
■****»*« 15 Ed. m, c. 5, A.D. 1341, gives to the king and his heirs "the 
'^•'Uannce of usnres dead, and that the ordinaries of Holy Church have the 
^«"»aance of usares on life." Co. Lit. 2 Inat 832 and 344 ; Brooke 
Q»»»r« ImpediL PI. 103 ; Cunningham's Law of Simony, 50 ; Hobart, p. 

^^^i. ConciL Tolet iv. a.d. 633, Can. 56 ap. Oratian i. Diat. xlv. c. 6 



'^i* i 



I spoken of as a grievance in Const. 7 Bonifiice, a.d. 1261, who orders 



. * "Oycotting of Jews to induce iheni to answer in the spiritual court 
*"'*tre 155 : Ab a heathen or infidel is not a subject of the Church, he 



■lot be subject to censiirea inflicted by the Church as a baptized person. 



-- a member of the Church. 

^Bsj. t'^p. Beg. Franc, in Dccret. Lib. v. Tit. L c, 6 : Crimea in respect 

^"Kich the accused has once lieen absolved cannot b« made the siibject- 

^^'t*r of ft second accusation. Egbert's Poenitent, v. 1, A.D. 76G, in H. & S. 

_ - <21 : L«t him lie deposed, but not deprived of communion ; for God 

'^'^* not take double judgment on him. 
^ ^^G). 8 E-l. IL St. I. c. 6, A.D. 131S. Boiiirace vm. in Sent. Lib. ii. Tit 
*- <:, 2, in accepting tlie decisions of temporal courts as matters judicially 
, * 1«mI so far as peualties are concerned, excepts tliein so tar as the soul ia 

^^T), Conntantine's Conalitntion In Eitrav. de Epis. Jud. Cod. Theodoa. 
- " ^39, decreed : That all causes wliich are disposed of by praetorian or 
,. *1 law, when disposed of by sentence of bishops, shall be confirmed by 
^ rMT)iei»at right of aUbility ; nor may a matter lie further reopened 
"*«^ llie bishop's sentence has decided. See Euaebii Vila Const, IV. 27, 
V*** Sowmen I. », quoted above, note 23 ; Lex Marciaiii in Leg. 14 Cod. 
* JEpisc. Audient Lex Theodoaii in Leg. 47 Cod. Theodosii de Episc 
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diction was allowed to include (1) purely spiritnal matters, (3) I; 

mixed matters, and (3) certain temporal matters (•*). Over the I 

clergy the Church claimed exclusive jurisdiction, not only ia I 

civil matters, but also in crimes against fellow-men (*) ; orer I 

laymen in all matters affecting their Balration ('"), uicladu]g(I) I 

(68). Theodori Poenit. ii. IL 4 in H. and S. ui. 191 : The bishop settles I 
the causes of the poor up to hOa., the king when it is more. 1 

(68). Niceph. HiaL vii. 46 ; Concil. Corthag. in. A.D, 397, Can. 9. It i» I 
nevertheless a moot point whether the bishop's criminal jurisdictioii ovbt 1 
the clergy was confined to lesser crimes, or eitonded to what the civil to-*" 1 
r^arded aa capital crimes. Many edicts reserve the correction of tb^ 
clergy to the hlshop without any reservation ; for instance, Cod. Thetxio*- 
de Episc. et Cler. Leg. 41, 42 ; Cod. Ju'itin. de Episc et Cler. Leg- 1- 
Justinian's Novels lxxxih. 1, however, distinguish between eceltaati'-^^'*^ 
and civil transgressions, and acknowledge that the emperor has nothing '" 
do with ecdesiastieal transgressions. StiU, before the civil judge co"**'" 
punish a civil transgression, the offending clerk had to be degraded by ^"^^ 
ecclesiastical superior. If the latter refused to degrade him, the wt^***^ 
matter had to be referred to the emperor. NovelL cxxni. 21. Hence fcl'^ 
rule prevalent in the West, that, whatever the nature of the offence, a cl^"^ 
is in the first instAHM only amenable to an eccleiiflfltical tribunal. Qoa <3i'- 
Paris V. Can. 4 ; Condi. Matiscon. u. a.d. 585, Can. 10 j Cap. Reg. Fr^^*'^' 
I. 38 ; V. 378, 330 ; vil 347, 422, 436. Law 4 Alfred and Guthrum, *— ^■ 
878 : If a clerk commit a capital crime he ia in the bishop's judgui^^*" 
Thh princijile was contended for by Becket, and it cost him his life. ~, 
1176 A.D. Henry ii. agreed that no clerk should lienceforth be impriao**^" 
or brought before a secular tribunal for any criminality or trespass, ex"^" 
trespflsa of the forest and questions of lay fees for which lay service ^* , 
due. By the same act the murderers of clerks were to incur forfeiture 
their inheritance over and above the customary penalties, and the c1e*'"iS*' 
were not to be conipelled to ordeal of battle, Eccles. Courts Comrais. ^^*j 
p. xsiv. 25 Ed. Id. St. iiL c 4, A.r. 1350, enacWd that clerks eonvicte** 
felony or treason should be delivered to their ordinaries. 

(70). Concil. Arelat. a.d. 314, Can. 7 : As toitchinn the faithful who ^^^^ 
advanced to judgeships, lot Iheiu when promoted receive letters of tC^^^ 
munion ; yet so that in whatever place their office takes them, they sbalS- 
under the caw of the bishop of that place, and shall be eicluded fc^^ 
communion so soon as tliey begin to act contrary to discipline. The b***^ 
with those who hold offices of slate. Basil Ep. vl relates that St, Atl*^-"' 
asiUB excomiuunicateil a governor of Libya ou account of cruelty ' 
excessea Syncsius, Bishop of Ptoleniais, Epist 68, relates how, b 
of his cruelty and excesses, he liad excommunicated the prefect, A 
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e correction of immorality, which the law of the state did not 
och, and (2) the correction of breaches of faith and offences 
[ftinst character, for which there were remedies provided by 
le common law, such as breach of contract, perjury, slander, 
id the like. The claim of exclnsive jurisdiction over clergy 
as 60 far allowed as to exempt them from the death penalty 
: found guilty by a temporal court (^'), and was generally 
aiown as "■btmfit ofdenjy." But the claim of juriadiction over 
tfmen, even in apiritnal matters, was constantly resisted. 
SevBrtheless, it was practically maintained until the Reforma- 
lon, and in some points even to modern times (J^). 

18. Spiritual causes, which properly belong to the province 
t coarts Cbmtiaii, are usually said to be of Hve kinds, vix. 
I) those which concern faith and morals ("}, such as simony (^*), 

OS. Socrates vn. 13 ; Orealea[tlie governor] long regarded with jealoiwy 
VB |Knvcr of tbe bishops, because they claimed U> have a far greater rulv 
>Ui Uioee appointed by tlie king, most of all because [Bishop] Cyril wished 
t>T«rlouk bis proceedings. In Augtistiti Ep. 152, Uaceduniua, Governor 
■AMca, writes ; You say it is ihe bishop'^ office to intercede for the 
"tfi . . . but I very much doubt whether this claim of yours comes from 
■^fiioi). For if «in« ore eo forbidden by God that there is no room for 
pittance except once, how can you conteud that, oa a matter of religion, 
[Uie civil authorities] ought to overlook every crime, whatever it may 
» For, by leaving it unpunished, we should be approving it See 
^■esJasUcal Courts Commission Report, p. sxii. 

*1>. 7 and 8 Georg. \x. e. 28, *.D. 1827 : Be it enacted that benefit of 
nSy, with respect to persons convicted of felony, shall be abalished. 
•2). Bcdea. CoMta. Commis. Report, p. xxu. 

*a>. 13 Ed. I. St IV, c. 1, A.D. 1285 (Circuiuspecte agatis), in Lj-nd, 96, 
*^t« ibe king's justices not to grant prohibilion " for penance enjoined 
t**%lBlM for deadly ain, as fornication, adultery, and such like, for the 
"^n tonieliraes corporal penance and sometimes pecuniary is enjoined, 
^ 'reeman be convict of such things." 9 Ed. il Sl i. c. 2, a.d. 1315 : 
^ pvtiate enjuin a penance pecuniary to a nian fur his offence, and it be 
^^■adod [in a spiritual court], the king's prohibition shall hold placv. 
■^ t! preUtcs enjoin a penance corporal, and they which be so punished 
J^U ivdeem upon tlicir own accord such penances by money, if money be 
••tttnded before a judge spiritual, the lung's prohihition shall hold no 

nt). In MackuiUr v. Tadilmek, Cro. Car. 3G, simouy was slated to be an 
dtniM at comuun law [which is true (see Hobsrt) if the guilty person is 
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Ti8ury("), hei'eBy("), and the public teaching of re]igion('); i^ 
(2) those which concern the sacraments, including wedlock snd ■ ^ 
bigamy ('^), but not wedlock aa a civil contract (^") ; (3) tbwe ■ ^ 

dead], but this was denied in Moor 5G4. Tile etatutc 31 Eliz. c 6, which ■ * 
attached temporal penallies to cerlAJn forniB of giraony, wu careful la ■ 
preserve, and therefore to recogoise, tlm spiritual jurbdictson in HC S- I , 

(75). lliEd.m.c,5,A.D. 1341: And tliat the ordinaries of Holy Chnrdi I 
hove the conusance ot UKures on life, as lo them appertainelh lo irult ■ 
compiilaion by the cenaurea ot Holy (.'hurch for the sin, to inake rwtiliilii« I ' 
of the usiires taken against the laws of Holy Church. 3 Hen.Ta^.^ H I 
A.D.1486; 11 Hen. vji. c. 8, *.». 1494, to the like effect. BrlSHiK.ft I 
the only usury with which a spiritual court can deal is letting moDec out ■ 
to use un condition of receiving more than 10 jier cent, for il. I"' H, 
Forms 44. H ^ 

(76). Heresy is named in 2 Hen. v. St i. c. 7 ; 26 Hen. Till, c 1 ; I Elii^ 1^ 
c. 1, sec 17. 1^ 

(77). Concil. Westminster A.o. 1138, Can. IT: If schooImaitetshireW' 1^ 
their Bchoole to be governed by others, that they l>e lisMo to ecdealuli'*' I | 
punishment. Const. 4 Arundel, A.D. 1408, directs echoolnuulers vA "* 1-^ 
teach contrary to the rulings of the Church. See 34 and 35 Hen. vUL*-* • B" 
2 Jac. 1. c 4, MC. 9 ; Cox's case in Stephens' EccL Slat. 509. RvOf «■ M^ 
irai»uT]^/i', No. B^, in Bothery's Ecclesiastical Appeals, IBSR ■' 

(78). 18 Ed. nr. St, in. c, 2, allows spirilnal courts to deal witb bipio?' ■ 

(79). Benedict xiv. de Syn. Dioo. Lib. ix. c fl, g 2, says tliere a« ih'** « 
kinds of matrimonial causes ; (1) those which concern the sacnune'*** 1 
■validity ot wedlock— these are purely spiritual ; (2) those which coin!^^ 1 
wedlock as s civil contract, and separation from bed and board, or *** 1 
inlemiplion of the civil contracts— these are mixed causes ; and (3) lJ»^^ 
which concern the temporal rasulla of wedlock, such as tlitf Intimacy 
bastardy of offspring, and rights of snccepsion to pro|ierty — thete *^^ 
temporal causes. See Wedlock, § 2. Of the tiret kind was the questi*** -, 
to the sacramenfal validity ot I.olhair's marriage with Thietberga. "^ ^ 
was first heard in a national council at Aachen, a.i>. 860 (Labbu r. * ^^ 
and 200). On api>eal to Nicolans r., he rultd that the mailer did ** ^ 
concern the lay judge, and n--forred it to the Council of Jltti (Labh^ ^ 
1413). Const. 20 I^ngton, A,D. 1222, forbids rural deans lo meddle *■ * ^ 
the hearing ot such cases. Mixed cases concerning marriage were, 1'*^ _ 
other contracts, also cognisable in the spiritual courts for purposes of «• *" ^ 
eipline. Alexander m. in Decret, Lib. iv, Tit 1 . C, 10, and Tit. IIX. ft ^ ^ 
Imt from Reynold's Constitution, a.d. 1313, the matter soeniH to have ^^Z 
considered doubtful. IB Ed. ill. St iiL c. % recognised them aabeingv' 
spiritual cognisance, and also 21 Hen. viii, c. 12, quoted below, noleCT 
and so they continued until 1857. 
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"hich concern public woreliip, and the duties of tlie clergy in 
relation thereto (^'') ; (4) those which concern the discipline of 
regnlars and the religious life (*') ; and (5) those which concern . 
ecclesiastical censures. 

19. Mixed causes which were in this country gener- 1 
*tiy allowed to be of spiritual cognisance include (^) : 
(.1^ those relating to spiritaa! benefices, tithes, and custo- 
n>ary offerings i^), such as suits for pensions charged on 
o^nefices (**), for neglect of Church repairs ("), dilapida- 

Cf*0), In this country, Bpiritiial courts ore, in respect of woreliip, called 

I»o» lo carry out the Statute of Uuiformity, 2 and 3 Ed. vi. a.d. 1549 ; 

*«»d 6 Ed, vl; 13 and 14 Car. II. c 4, a.d. lC(i2, and the relaiing 

^***»te8; but violatiooB of the Act of Uniformity may also form the 

^j^^ct-maUer of indictment iu the temporal courts. See Eccles. Courta 

f**- Beport 

('^ 1}. Gregory ap. Oratian Caus. xix. Qu. iii. c, 1. Const. 45 Langton, 

~~**- 122! ; Behgious persons have no temporal right. They were in la^ 

jT^**^ idered to be dead persons before civil rights were reatoi'ed to tliem by 

* l^eiL vm. CL 6 ; 33 Hen. viil c. 29, and 5 and e Ed. vi. c. 13. Sea 

««^>;u« o}t]^ lUliyioiu Lift, notes 72 and 194. 

VS3), Report of Commisaionera to inquire into the jurisdiction ol 

~* iiutiul tonrta, a.1). 1S32, pp. IS. Vi; lioihery's Ecclesiastical Ap- 






C**3). 9 Ed. IL St I. c 1, A.D. 1315 ; In oblations and obveutiona iha 

**»«'« prohibition shall hold no place. 2 Hen. v. St. i. c 3 ; 24 lien. vni. 

^ 1 ^ ?ec. 2, recites that all causes tt^tamentary, caiLse^ of matrimony and 

r'*^^«>JTe, riglits of tithe^ oblations and obvenliona, the knowledge whereof, 

y U-he goodness of princes of thie realm, and by the laws and customs of 

''■*^ same, appertain to the spiritual jurisdiction. 

C**4). 13 Ed. I. SL IV. c. 1, A.D. 1285 (CircuraBpecte agatis) forbidn pro- 
•*»r>iti<in : If a prelate of a Clinrch demand of a iiarson a pension due to 
•*»««» [lueh as a tsthedraticium or eynodaticum]. In Jokmvn v. Syson, 18 
«od,416,lhu court, referring to the case al Hinde v. Bul:op of ChairT,Qn, 
^-**^. !37, oUerved ; Though a writ of annuity may lie for a pension by 
Vr«*«ription, and is so ractiverable at common law, yet it may be sued for 
"> ^« tpiritual court. Stephen's EccL Sut 12B ; Ayliffe, 433. 

t***). 13Ed. I. St. IV, c. 1,A.D. 1285: Also if prelates do punish tur leaving 
u>« diorchyard iineiiclosed, or for that the Church is uncovered or not 
wnienienlly decked, in whieh cases none other penance can Us enjoined 
Wt|w;uiii«ry, Const-eStrattonl, A.D. 1342. Ct. Lit. 2 Inst, 489 ; 3 Black. 
^toae Cctn. Q2. The statute 53 Geo. Ui. c. 127, sec. 7, save to magialratw 
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tiona ("), spoliation ('^, the recovery of tithes (^), and nor- 
the ailjndication of Church rate ituits when the amount claimed was nmitt 
£10. The compulsory Church-rates abolition act, 31 & 32 Vict c 109, 
A.D. 1B68, forbide all %\\\\& to compel payment of Church rat«a. 

(86). There were anciently of ecclceiaetical cognisance. Stepheiu' Efd 
Slat, p. 426. 52 Hen. ill. c, 2H, a.d. 1367, however, allows the Biicceieore A 
prelates to have " actions lo demand the goods of their Churches out of llw 
hands of trespasaeK," and 13 Ed. i. St. i. c £4, A.D. 1263, coufiriDcd b; 14 
Ed. m. St. I. c. 17, gives to the eucceMor of a parsou right to wrili called 
Jari* ufrwm and Quod permittat to recover alieoationB made hy a predeccMOT. 
Yet 36 Ed. I. St. ii. a.d. 1307, and 13 Eli*, c 10, a.d. 1570, recognise ibcn 
AS of epirituol cognisance. By the Dilapidations Act, 34 and 35 Vict c. ti^ 
and 35 & 38 Vict. c. 96, a.d. 1871, they are reco%-erable at law only. 

(67). Spoliation is not the subtraction of rent or tithea by the l«nantal 
a spiritual person, but the getting hold of the spiritual income of an 
ecclesiastical benefice by one who has no right thereto, as in a case of con- 
troversy for the incumbency between two clerks both presented by the same 
patron, provided it does not raise the question of advowson. By Edward'i 
Law 5, A.D. 1064 ; Concil. Westminster A.d. 11£5, Cod. 9 ; Condi. London 
A.D. 11S6, Can. 9 ; Concil London A.D. 1175, Con. 13, sucb a right wu 
triable in the spiritual court, but the suit had first to be commenced in the 
kings coiU't b^ Const 9 Clarendon, a.d. 1164, and sec 4 of 13 Ed. i.Sl. lc 
5, to determine that neither the right of advowson nor the extent of the 
parish was in issue. By Q Ed. n. St i. c. 9, a.d. 13IS, the sheriff ww 
not allowed to execute distresses "in the ancient fees of the Church," i.c, 
in the lands and benefices held by the Church before the twentieth yeiar of 
Edward i., in wliich year the valuation by Pope Nicolaa was mode. 18 Ed. 
II. St. III. c, 7, A.D. 1344, enacted that writs of Seinfaeiat should not iwne 
"to warn prelates, religious, and other clerks to answer disme^ in our 
chancery, and to show if they have anything or can anything say wherefore 
auch dismes ought not to be restored to the aaid demandants, and answer u 
well to us aa to the party of such dismes," but " that the process banging 
upon such writs be annulled and repealed, and that the parties be dismissed 
from the secular judges of such matter;!." 26 Ed. m.c. 6, A.D. 1350, enncis 
that cognisance of voidauce rests with the spiritual Judge. See Bructon 
vol. vi. ai7 (ed. 18T8), and the action of GiralUus, elected Bisliop ot St. 
David's A.D. 1199, in Haddan and Stubbe I. 4£8, and Hook's Lives it. iSSS. 
Aft«r the dissolution of monasteries, 32 Hen. vm. c. 7 set 7 was ptuseil, 
enabling lay-holders to maintain rights to spiritual tithes and Iieneficcs 
in secular courts. 12 Car. ii. c. 17, eeo. 28, authorises the sheriff to give 
possession of the benefice of one deprived by that act, showing that be had 
ordinarily nosuch jurisdiction. See TUcUbomt v. SttaUt Na 25 ; Aitgill v. 
Bargratt, No. 30; I'tscDuiif Loftm v. ATchhUKop nf LHiblin, Ko. 44 in 
Kothery'a Heport (1868) ; Hill v. Barne, 2 Lev. 250. 
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tnaries (*•) ; (2) caaees of contract, confltrucHve contract, tres- 

(88). 13 Ed I. Sl rv. 1 1, *,d. 1285 : If o parson demand tithes sreater or 
^iDAlter, so lliat the fourth part of the value of the benefice be not demanded. 
Suits for tilhea were brought in the spiritual court cicept ii 
(1) if the tithes demanded amounted to one-fonrth part of the value of 
the benefice ; and (2) if the demand of tithes involved partsli boundaries. 
The reafon for the fit^ exception was that a fourth part of the value or 
more was uBunlly reserved on a grant of real estate (see 6 Ed. i. c. 4, 4.D, 
lire, and 13 Ed. l St. I. c 41, aec. 3), «o that when a demand waa made 
for the fuurtli part, the presumption waa that the claim waa for a composi- 
tion r«al, and that the revenues of the benefice bad been let to farm. 
a Ed. II. St. L c 1, A.D. 13IQ ; In tithes, &c. . . the king's prohibitian shall 
hold no place, although for the long withholding of the same the money 
■ujr be esteemed at a sum cerUiin. But if a derk or a religious man do 
nil bit titbva, being tiuthered in his bam or otherwise, to any man for 
BMMwy, if the money lie demanded before a spiritnal judge the king's 
povliibilitm shall lie, for by the sale the epiritnal goods are made temporal, 
Aikd the tithes are turned into chattels. Ijeasea of benefices were forbidden 
U 84 Ed. I. SL I. c 2 ; 3 Eic n. c 2 ; 7 Ric ii. c. 12 ; 13 Elii. c. 20 ; Co. 
Id«1. 49U. The reason for the second exception was that if a parson 
dt-iuandwl lithes in what was held to be another's parish, he could be pro- 
hiliiled by a writ of Indicar^, pursuant to Const. 9 Clarendon a.d. 1164, 
and then could not recover them at all before 13 Ed. 1. St. I. c. G, sec. 4 ; 
Co. In«i 3«4. fl Ed. II. St. I. c. 2 : I( debata do arise upon the riyit of 
titht«, AantMf i^uorufiiioZ/rom (Ac riyhX o/cAcpatrona<re, and the quantity of 
Uie mue tithes do come unto the fourth part of the goods of the church, 
tlM king's prohibition shall hold place if the cause come before a judge 
siHritoal [>.«., unless the suit was commenced as required by Const. It 
Clanndon and 13 Ed. i. c in the king's court]. 4S Ed. iii. c. 3, a.d. 
XSii, directed prohibition to issue if tithes were claimed of timber. Lynd. 
109, 281. 32 Hen. viii. c. 7, confirmed by 2 and 3 Ed. ti. c 13, orders all 
uiIms to be paid according to custom, and directs the withholder to be 
ocainned befure the ordinary. 1 Ric ii. c. 14 requires a spiritual person 
claiming tithes in a secular court to show how they have become a laj- 
chuicl. 32 Uen. viil c 7, sec. 7, empowered temporal grantees of then) to 
»!*« tor lliem in secular courts. Suits for tithes of small value have been 
tmMierred to the civil magistratea by 7 & 8 Will ni. c. 6. aec 1, A.D, 
l(m -, A3 GeOL HI. c 1!7, sec. 4, A.D. 1813 ; 5 & 6 Will. rv. c. 74, sec 1, a.D. 
]«3R : and 4 & 3 Vict c. 30, a.d, 1841. Tlie Tithe Commutation Act, 6 
& 7 WilL IT. c 71, A.D. 1836, made them recoverable by distress, and the , 
Titlie Becovery Act, U Vict e. 8, A.D. 1891, makes them recoverable in the 
<_'o«uity Court 

(S9)i 13 Ed. L St IV. c 1 : If a parson demand mortuaries in v^^ce* 
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pass, and constructive trespass ('"), inctudiDg jactitation of mar ■^, 

mg6(^') and other cases of defamation C^), bat only when,^:^',^ 
brought for puqioaes of correction, and not to obtain money r -^; 
and (3) causes involving assault or violence offered to clerks — »■■ 
and religious persons C*^). 

wbere a mortuary hath 1«en used to be given. 9 Ed. it. SL I. c 1, *.nr Ji 
1315. The payment of mortuaries was limited by 31 Hen. viu. c 6. 

(90). Alfrcd'a Law 1, A.D. 677 : Let satisfaction be made for breach a * 'I 
Buretynhip aa the law directs, and for breach of covenant as the thrift tht^dll 
require. Const. 1 and 6 Boniface, A.u. 1261, enumerates contract, q' 
contract, trespass, and quasi -trespass. Lynd. 162; but by Const. I 
Clarendon the jurisdiction of spiritual courts does not apply to dt^tt 
founded on brcacltea of covenant except between spiritual persons. S Hen 
V. St. I. c. 3, A.D. 1414, exempts from the jurisdiction of spiritual cuurl^ 
questions of freehold, debt, trespasses, and coveuanta. 16 Car. t. c 11 forKd- 
a spiritual judge to iuHict any temporal penalty, 

(91). /.e,, pretending to a marriage wliich has no existence in (a(lV 
This gave rise to three defences r (1) a denial of the jactitation or maliciou:. J 
boast which rendered it a case of defamation ; (2) admission of the jacti * 
tation, hut pleading a maiTtage defacio, which was the means of eetabluh J 
ing an irregular marriage ; (3) admitting the jactitation without pleadini 
marriage, but pleading a license to assume the character of a wife. 
Rogers' Ecclesiastical Law, 572, 

(92). ConciL Elib. Can. 52, A.D. 305, ap Gratian Cans. v. Qu. L c, 3 : 
those be amilbeniatised who have placed defamatory writings l«tfore th» * 
Church. Pseudo-Isidor. ap. Oralian Cans. It. Qu. in. c 8 admits that word- -^ 
8])oken in anger are not defamation (convicium). Syn. vtii. A.D. 8G9, Ih<^^ 
Caus. V. Qu. VI. c. 7: If any one has falsely aspersed the person of tbr^ 
innocent, let him be judged. 38 Hen. ITI. a.d. 1253, gave legislative sanetiov^' 
to ihe curses of Const. I and 29 Langton, a.d. 1222, of which one cnww*^^ 
those who defamed the gooil. 13 Ed. I. St. iv. c. 1, a.d. 1285 : In caua«^^ 
of defamation it hath been already granted that it shall b« tried in c 
spiritual court, when money is not demanded but a thini; done for punisW ' 
ment of sin. 9 Ed. ii. St. i, c. 4 ; but St. 1 Ed. ill St. n. c. U,i.c:« 
1327, allows prohibition if the process is abused. Co. Lit 2 lust. 4SI2 ^ 
Stephens' Eccl. Stat. 44. 18 & 19 Vict, c 41, a.d. 1855, abolished lhisjari^>- 
diction, and 23 & 24 Ylct C 32, A.D. I860, abolished spiritual suit« fo^cr: 
brawling. 

(93). Cnut's Law 13, a.d. 1018: If one bind or beat or grievously 
reproach an ecclesiastical person, let him make satisfaction as right b ; 
let the bishop have the satisfaction due to the altar, and let satisfaction h 
paid to the lord or the king as for a notable breach of hia pn>t«i 



nevousi^^^-^, ' 
lb; tn sJ^^I 
action ^^HIM 
tot«ctioi^^^H 
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,J^f 20. Temporal cansea, the cDgnisance of whicli was allowed 

nJJ to spiritual jadges, included ; (1) proof of testaments and 

L^H grant of administratious (*"), at least since the twelfth and 
j^H thirteenth centuries C*) ; and (2) from Saxon times questions 

^H of legitimacy and bastardy C'^). They were nevertheless required 

to decide them not according to Roman law, but according to 
English statutes (*"}. 

21. Legal recognition of the authority of Bpiritnal courts was 

Conca WestminsWr a.d. 1138, Can. 10. 13 Ed. L Si. ly. c. 1 : And for: 
■I^.v^ing violent lianiJs on h clerk ... it hath been already granted that it 
•hail be tried in a spiritual court. 9 Ed. ii. St. i. c 3, a.d. 1315 ; 50 Ed. 
>»»- c B, i.D. 13T5 ( 1 Itic U. c 15 ; 5 & Ed. V!. c. 4, repealetl hy 9 Geo. 

C^4). ConcU. Paris m. a.d. 657, Can. 9, an<l Coneil. Ltigdiin. ii. a.d. 567, 
^—^■*— 3, order eireot to be given to the wishes of the dead. Glanvil vii, c. U ; 
■*"'^'-c=lon II. 26 : F!eU ii. 57 speak of this oa an ancient right, and as auch it 
' ■«.X lowed in Magna Carta, a.d. 1215, 13 Ed. I. St. I. c. 19, a.d. 1285 j 18 
^^- an St. III. c B ; 31 Ed. Iii. St. i.e. 4 and 11 ; 3 Hen. v. St. li. c 8 ; 21 
'^*^^*»- VIII, C.5; and specially by 24 Hen. viii. c 12, quoted above, note 99; 
^fshens' Eccl. Stat 51. Regulations on this subject are found in Const. 
^ ^*3onifaoe, A.D. 1261 ; Const. 14 Othobon, A.D. 1268 ; Const. 5 Stratfoni, 
*^ ^ ; Conat, 7 Stratford, A.D. 1343. Wills and administrations were witli- 
'"^'^wii from spiritual cogniMnce by 90 & 21 Vict. c. 77 & 85, a.d. 18S7, and 
■ ■«: 22 Vict. c. B6, 

C^^A). Ecclesiastical Courts Commission Report, 1683, p. xxii., slates thai 

' *-^ was not allowed vrithoiit a struggle. It ia recognised by Article 27 of 

^fl^na Carts, wliich was withdrawn in subsequent issues, but asserted in 

**'*».»1. 15 Boniface, a.d. 1261. 

^^*C). These were claimed to be of spiritual cognisance by Aleiiander ill. 

^**i«hop of Exeter, Ihid. Lib. iv. Lit xvli. c. 4, 5, and 0, and to hislioiis 

^Vljuiicton and Worcester, Dni. c. 7, and the claim was never disputed. 

^ *■** Crown Pleas, a.d. 1251, in Haddan and Stublw i. 478. 25 Ed. in. St. 

-_ -4K.D. 1350, aUo says: If it be alleged against any bom beyond sen 

■. l^*'*. he iH a bastard [in an assize of iiiort danoertor] in a caac where the 

_ 7^«»op ought lo have eognjaonce of liaslardy, itshallbe commanded to the 

^^^■■opof the place to certify the king's court, as of old hath been used in 

^ taw of bastardy alleged against thera which were burn in England. 

*lfli. VI. c. II. See Devoti Lib. ill. Tit. iv. g 3. 

^QT). 20 Hen. iii. c. 9, a.d. 1235 : All the bishops inalanted the niagnalca 

«jiisent that thow Ijom before matrimony should be held legitimate. 

**^ all the earls and barons replied unanimoiuly : \Vc will not change tliu 

'Vlwred And customary laws of England. 
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giren by the so-called Writ of Consultation, awarded in th« 
reign of Edward I. C^), and by etatutes passed in that ai»» 
the two succeeding reigns, whereby (1) prohibition was for- 
bidden to issue from the king's court in cases allowed to "fc» 
of spiritual cognisance C*) ; (2) secular judges were f orbidd -^n 
to inqnire of process awarded by spiritual judges when deg il- 
ing with matters within their jurisdiction (^**) ; and (Z) p^KTO- 
hibition was altogether disallowed after consultation ('■ — ^). 
In succeeding reigns the franchises of the Church, wh^td 
included the jurisdiction of spiritual courts, were confirmed T>y 
statutes (•"*), more particularly those of Edward VI. {^^^\t 



(98). 24 Ed. I. A.D. 1296. 

(99). 13 Ed. I. St. IV. c. 1, A.D. 1285 ; Lynd. 96 ; 9 Ed. ii. St. I. ^a.-- ■«■ 
131S ; )8 Ed, III. St. ni. c. 5, A.D. 1344 : No prolubition shall be awar<*«=^ 
out of the chwicery, tut in cases where we linve the cognisance and of li^?^* 
ought to have. See Law Journal, vol. xiiv. p. 331. 

(100). 18 Ed. ui. St, III. c. 6 : Whereas commisaions be newly mad^ *" 
divers justices that they shall make inquiries upon judges of Holy Chi»*- "" . 
whether they made juat process or excessive in causes testameatarr ^•--^"' 
other, which nolorioualy pertaineth to the cogniBance of Holy Church, ^-^^ 
Eaid justices have inquired and caused to Iw indicted judges of t*^^--"*,' 
Churcli in blemishing of the franchise of holy Church ; that such cooiC*^^^ 
sionB be repealed and fram henceforth defended, saving the article in ^^^==" 
such as ought to be, _ , 

(101). 50 Ed. ni. c. 4, A.D. 1376 : It is ordained an.l eslaUished of ■^*'"' 
said assent, that whereas a coiisullAtion is once duly granted upon a -^^ 
hibition made to the judge of the holy Church, that the same judge r*^^^*^^ 
jiroceed in the cause by virtue of the same consultation notwithstAnd ^ ~^ 
any other prohibition thereupon to him delivered ; provided aJwnys %.M--* 
the matter in the libel of the said cause be not engroa-sed, enlor^'eil- 
otlierwisc changed. 

(102). 25 Ed. III. St. III. c. 1, A.IJ. 1350 : That all the privileges ««="' 
franchises granted heretofore to the naid clergy be couHi-med and hol'f^^* 
in oil points. 50 Ed. ni. c I, a.d. 1376 : It is ordained and eswhliah^^ 
ihat Holy Church have all her liberties and franchises in quietness, wilt*' 
out impeachment or other disturbance. 1 Uen. iv. c 1, a.d. 1399 ; 4 Hew 
IV. c. 3; 3Hen. V. St, ii. c I.a.d. 141S! 2 Hen. vi. c. 1, A.D. 1423; Contt- 
Chichelc, A.D. 1434. 

(103). S and 3 Ed. vi. c 13, sec. 16, declares that the jurisdiction ol 
spiritnal courts does not extend to matters excepted therefrom (1) by tlw 
statute of Westminster tlie second, the fifth chapter [i,f., 13 Ed. L St L 
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Elizabeth C"*), and Charles II. (*''''}; and a concurrent juris- 
dictjon was bestowed npon them in dealing with thi 
created offences ag.tiDst religion by the statutes of Kdward 
^J-C"') and Elizabeth (^"^ J. Effect was, moreover, giren to 
their decisions (1) by the common law practice of imprisoning 
one who remained excommnnicate for more than forty days 
**"'tliout coming to satisfaction (*"*), and (2) at one time by 
^fotntes authorising the bishops to arrest and imprison offenders 
in caises of heresy (""'), 

*^ **J : (2) by the Blatuteoof AtImvM tlm-i [i.e., 13 Ed. i. St. i.] ; (3) by X\m 
*•-*■»-■•» te Cirrnnaptat agalii [13 Ed. I. St. iv. c. 1] ; (4) by tlie Btatille of 
■*.^^«»«a eaediia [46 Ed. iii. c. 3] ; (5) by the treatise de Regia PTolMiliont 
'■**'*»»«* Lord Coke, 2 Inst. B99a, says in the treatise entitled JVo/.t6i"(to iW- 
.j***** luprr Articalit] ; and (6) by the statute in the first year of Edward III., 
. _ ^' t«nlh chapter [1 Ed. ill. St. ir. c 10 forbitU grants of corrodiea at the 
^*^i*E request ; but chapter 11, which appears to be meant, declares ; No 
*^ whall be made in the spiritual court against indictore]. 
<^ * *n). 23 Elii;. c. 1, sec 15, a.d. 1B81. 
. \ * 05). ISCar.iLc 12: Archbishops, bishops, or any other persons eier- 
^**^ ecclesiastical jurisdiction mny proceed, determine, sentence, execute, 
_'^'** «iercisea!l niannerof ecclesiastical jurisdiction . . . in all causes and 
^^^ters belonging to ecclesiastical jurisdiction, accofding to the king's 
"^^saty"* eccleBiastical laws used and practised in this realm, in as ample 
***jier and form as they did and might lawfully have done before the 
^-^ing of ihesaid Act [leCar. I.e. 11]. 
^* 06). 2 and 3 Ed. VL c 1, sec 12. 

1 1 Oi). 1 EHr, c. 2, sec 23. In Driltoti v. StandiA, 6 Mod. 188, prohibi- 
k was refosed to the spiritual court acting under this statute. Stephens' 
■^^^«=1- Stat. 367. 

C^08). Edward's Law 7, a.d. 1064: If anyone infringe the Chiurh's 

^*"*»t«rtion it conceruB the bJEhop's courts. If the guilty iwrsnn decline or 

-.^'^■jsiw their sentence, let complaint of it be brought to the king after 

*^*^y days. And the king's court shall put him under security to make 

^**'*-**fwlion first tn God and then to the king and Chnrcli. Law's Forms 

^aa. m. 

C**'!)). Richard u. issued a writ, 12th July 1382, empowering Ihe arch- 

**>«l»o[i uid his suffragans to arrest and commit to their own or other 

l«^a(KLt petsons who preache<l or maintained the coudemneil conclusions. 

*^ULSHmi. IV. c. 1 5, and 2 Hen. v, c 7, a.i>. 1414, gave them a statutory 

"gnl to decide cases of heresy, but these statutes were repealed in Henry 

vUL'ttliBfc 8w EcchriMtioal Conrta Coromiaaion Report, 1883, p. 63. 
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11. On tte other hand, the civil courts always took u;^30n 
themselves to restrain the jurisdiction of apiritnal conrt^ to 
matters allowed to tliem by law, for which purpose the so-caX^leJ 
Writ of ProhibitioD (^'*') was resorted to. This writ, which -^Hras 
extensively employed in the reign of Henry III., is now b;' 
custom limited to three cases: (1) when a spiritual court ^a? 
proceeded with no original power of jurisdiction (•") ; (2) w!^fcen 
incidentally it has exceeded its jurisdiction (•'■) ; and (3) wi^fcen 
it has acted with entire disregard of law and justice ("*), t>^ fin- 
ally such writs are applied for and granted before sentenc^^ is 
given in the spiritual court ("*), yet iu some cases they maj?" f* 

(110). Guoffry FiU-Poter, as justiciar, proliibikd Hubert WalWt as le.^'f 
[roDk holding pleas. See Stubbs in Eccleeiastlcal CoarU Coinmi%iaKii V- 
3t. Glanvil and Bracton speak of probibitions as recognised institutic*v *■ 
bat Henry iil'h reign ia the great era of tbem. Prohibition was tb"" 
granted against spiritual courts for entertaining Buits touching frecbol"^ 
touching the king's peace, touching debt cognisable at common law, toi*"*' 
iug tithe of essarts or newly reclaimed land, touching the arehbisb'>f ' 
order forbidding the sale of provisions to tbe canons of St, Oewald, t*^ 
admiseion of plea after it had been decided in llie king's court. 13 BJ- '" 
St. IV, c. 1, A.D. 1285, prescribes a number of caflrs in which tbeyghitU *»** 
issue. By 8 and 9 Will. nr. c. 11, sec 3, and 1 Will. iv. c. 21, the cost** *' 
a successful prohibition fall upon the person prohibited. Ayliffe 42*-^ ' 
Stephens' Eccl SlaL 663 and 1443. 

(Ill), /"ru (2e/iK(ujitrtii{ti.'fu>HM, either (I) because tbe mi it, not Leiis^^^ 
inattur of spiritual cognisance, no spiritual court can enl«rtAin it ; oi" ^ 
because being of spiritual cognisance, tlie particular coiut in which i'-' 
brought cannot entertain it Thus where the lord of a manor ha* pre**-" ^^ 
of wilU, prohibition lies if a spiritual court nttetupt to grant probata. ^— -"* 
Stephens' EecL SUt. p. 52, not« ; Viner's Abr. Prohib. C. a, I, 

(U2). Vro de/eetii ti-iatioiiU, which is not the want of jurisdiction «> ^^ 
tile subject-matter •■! the suit, but the cropping up of a matter incident^^""^ ' 
over wbidi the court has no jurisdiction. Thus the question of a cn»*-^^ 
or prescription is not allowal to be tried in a spiritual court. Vin. .^— ' 
Pwhib. F. 16. See Tindal, C. J., in I'cUy v. Bunier, 12 A. and E. 3*--*^ 
nnd Stephens' Eecl. Statutes, 1630, note. 

(1 13). For proceailing aa the law does not warrant, aa by refusing a Jr^3* 
defence, or not hearing a clerk in self-defence, as in Poole's case, R/g- '' 
Arcl-bidwp of CaitUrbury, 28 L. J. p. 154 ; or for failure of justice, as li^--^ 
down in Edward's Law 6, a.d, lOiii. _ 

(lU), In Biektlli v. BorfenAdw, 4 A. and E. 433, Lord Dennian observK-J 
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ttrA after sentence (^i*). There are nevertheless two cases in ' 

^*hich they are not allowed to issue, viz. (1) when a simple 

<liategard of the nsual practice ia all that is alleged f^'"), and (2) 

■'^hen juKtice can be properly obtained by appeal in the spiritnal 

cenrt (•>"). 

23. The tendency of posfc-mediaeval legislation has been 
everywhere to confine spiritual courts to spiritual matters, and 
even for civil courts to encroach upon spiritual matters under 
the plea of enforcing a civil contract (^^^), In some countries 

™i<J there is no doubt tliat in tlie case ot probihitioaa to be granted tor 
>ne sake of trial, as diBtingui^Lcd from those wliich are to be granted upon 
^^e^iimi of a wrong trial or erroneous jndgmeni, the riile Is established 
"•at a party neglecting lo contest the .jurisdiclion in the first instance and 
'wfc.ing iiia chiince of a favourable decree, shall not be allowed after sen- 
^Qc!^ I,, allege the want ot jurisdiction as a ground of prohibition. 
^*«t»*His' Eccl. Stat. p. 1058. 

^^ ' ^ 15). Prohibition after sentence is granted in the following cases ; (I) 

■*«re there ia a defect in the original jurisdiction— Coke S Inst. 619; 

■' "^fhere llie spiritual court baa proceeded in a way the law does not 

*'*"*.'Tint ; (3) where the Hpiritua! court has erred in the coiifltruction of an 

y-^t. ^f PariiBment. In ra: pnr/^ Mun/ £mns, 2 Dowl. P. C. N. S. 726, Mr. 

^_ *^^ice Williants observed on the ipiestion whether the application after 

^ **t«nce came too lale : Upon that point I entertain no doubt. It seems 

_ _ **:»e to lie clear that the application is not too late it an excess ot jnris- 

"■^t-ion appeara. Stephena" Eccl. Stat, 144.1. 

< 1 16). In JaUy V. Banut, 12 A. and E. 201, the Court ot Queen's Bench 

* ***ed to enter into questions as to the practice of the ecclesiastical courts, 

^^ *«( whether witnesses in a suit had l)een examined conformably to a 

^ _^*?isl order ot the Court ot Arches, although such order was made by 

*■«£ of 10 Geo. IV. c B3, H. 9, Lord Denman stating : that "■ if it were so, 

a tnatler of irregularity in practice only, and no ground for this court 

^^ S»3terfere by Writ of Prohibition," Stephens' Ecct. Stat. p. 1117, note. 

_ ** Lord Blackburn in Macenochie v. Lord Feitaance, 6 Ap. Ca. 443 ; Lynd. 

^W lays the same. 

^ » IT). TUchmareli v. Chapman, 1 Dowl, and Lowndes 732 ; Tindal, C, J., 
'•'rtfy T. Bardie, 12 A, and E. 360, and Stephens' Eccl. Stat. p. 1531, 
'*^; Maeonoehit v. Lord Faizance, 6 Ap. Ca. p. 443 ; Stephens' Eccl. 
**^*M,p.I056. 

Clie). In firoiCTi V. Cunf, Law He]«>rtfl, G P, C. 87, the Privy Council 
j^*^"ftcd tlic interment ol Guibard, who had been e.fcommunieated, in a 
^nmn Catholic cemetery, on the ground that the law of the Canadiui 
^^tbolics could not he altered without the consent of the government. 



**■ i* 



**•>», 




20G Short Manuals of Canon Law. 

this legii-lation has given rise to mucli friction ("*), In thii 
country the cbange was brought about peaceably, by the eutirf 
BubuiiBsioa of the clergy, under Henry VIII. By the actsof 
aubuiiseion and supremacy, the sovereign was acknowledged 
to hold the position formerly held by the pope as supreme 
head C^") or governor (^^) of the English Church ; and altlioo^ 
these acts were limited in intention to the pope's feudal posi- 
tion in relation to property held in free-alms ('^), yet by the 
construction which has since been put upon them in courts of 
law, courts Christian have been transformed into the eocle^- 
astical courts of the Crown {^^), the canon law of the Church 



I Italjr owing to th« po^e'» 
1 Germany, the oppre^ion ol 



(119). WitncBS the friction still exieting i; 
loaa of temporal ]Kiwer, the Cultur Kampf ii 
the Cliiircli in France. 

(120). 25 Hen. VIII. c 19, a.d. 1533 ; 28 Hen. viii. c 1, a.B. 1534 : That 
the king, our Bovereign lord, his heirs and successors, kings ot this realm, 
shall be taken, accepted, and reputed the only supreme head on earth ot 
the Church of England, called Eccleaia Anglicana ; and ultall have and 
enjoy, finUeited And united to the imperial erowit of thia realm, ns wdl the 
title and ntyle thereof, as all honours, dignities, pre-eniinencea, jnrtaJie- 
tions, privileges, authorities, immunities, pi-ofits, and commodities to the 
said dignity of supreme head of the game Church belonging and apper- 
taining. 39 Hen. vtii. c. 3 gives him the title " of the Clinrch of England, 
and also of Ireland, on earth supreme Head. 

(121). The oath refiuired by sec. 19 of 1 Eliz. c. 1 is : "that the Queen's 
highness is the only suprenie govemour of this realm, and of all other her 
highness'a dominions and countries, as well in all spiritual or ecdeauw- 
tical things or causes as temporal." Stephens' EccU Slat 358. 

(122). The First Lateran Council, a.d. 1123, acknowledged the pope at 
el1pr^mc liege lord of the Church, and King John did the same, a.o. 1315. 
Hen. VilL by these acU renounced that Biipremocy, claiming to tie himself 
supreme liege lord, and his country to be an empire ; and the clergy aaaentcd 
"so far as the law of Christ allowed." 

(123). Sec. 17 of I Eliz. C. 1 : That such jurisdictions, privileges, supe- 
riorities, and pre-eminences, spirttual and ecclesiastical, as by any spiritual 
or ecclesiastical [owur or autliority hath heretefore been, or may lawfully 
be, exercised or used for the visitation of the ecclesiastical fllate and jMr- 
sons, and for reformation, order, and correction of the esjn«^ and of kU 
ler of errom, heresies, schisms, abuses, offences, contempta, ottd enor- 
» shall for ever, by authority of this present {larliament, be united 
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has made way for the ecclesiastical law of tlie sovereign ('''), 
parliatneotary statates have taken the place of conciliar de- 
crees (^^), and the Judicial Committee of the Privy Council 
that of the supreme advising congi'egations of the Church (>'*). 
24. In recent times, the civil disabilities incurred by sen- 
tences of ecclesiastical courts have been almost entirely abolished 
by the enactment (1) that excommunication should no longer 
be employed as a means of compelling obedience to judicial 
orders, but only be awarded in a deSnitive sentence, or in an 
interlocntory decree having the force and effect of a definitive 
sentence ; (2) that it should no longer be awarded, except as a 
■piritaat censure for ofFences of ecclesiastical cognisance ; and 
(S) that the only civil effect of excommunication should be 
such imprisonment, not exceeding six months, as the court 
pronoancing the sentence or decree should direct (^^). The 

and ftunezed to the imperial crown of tliis realm. The king's ccclesiasti^^al 
cx>4Ut is mentioned 2 and 3 Ed, vl. c. 14. 

(124). 2 & 3 Ed. VI, c. 13, 8ec 3 : The same to be recoverud before iLt- 
eMluiutieiU judge, according to the king's ecclesiastieal law. I EHu. c. % 
■M.S3; 13Car. It. c 12. 

{12S}. Id the legUlalion of ibc last sixty years, archbisbops and bishops 
Mem to have competed with statesmen to destroy every oifianisation de. 
vigned to carry out the priuci)iles of ttie Cbnrcb, and to assiuiilale it to 
the ntilitarinD slaudard of the world. 

(126). In place of ttpj)eBl9 to the pope, the statute i5 Hen. viii. c. IB 
pennitted appeals from the archbishop's court to the king in chancery, the 
prmctiise Iieing for the Lord Chancellor on petition to appoint certain dele- 
te lo hear the appeal, that body being culled the Couit of DelegatetL 
Should their decision not be satJBfactory, a Commission of Review might 
iMgrabled uuder the great seal on petition to the kin;; in council, ''to 

fine, review, and rehear the case." The Act 2 & 3 Will. iv. c. 92 pro- 
hibited the granting in future of Commissions of Review, and the Act 

>nil 4 Will IV. c. 41 transferred the powers and jurisdiction of the Court 
of D«]figalea to the Judicial Committee of the Privy Council. An entirely 

ir court was thus established as the supreme court of appeal in matters 
ectlesiasticol. 

(127). 63 Owx III. c. 127, A.D. 1813,enacU : Eicommumcation, together 
with all iiroceedings following thereupon, shall in all coses, save those here- 
after to lie Bpi-cilied, be discontinued, and that instead thereof the pereon 
•ball be pronounced contumacioua. Sec 2 provide* that sentences of ex- 
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jnrisdiction of ecclesiastical courts has also been abolished '^ 
tithe cases (i^), canees of defamation (i*"), snita against layme"^ 
for brawling ("'), causes ot matrimony and divorce ("'), proba** 
and administration (^^), suits for Church rates ('^J, and tb* 
religious teaching of the young (^"), 

25, The jurisdiction which is still retained by them in ti»^»s 
country extends to ; (1) disciplinary causes, or causea concer^^' 
ing excesses and irregalarities of the clergy ("*), in respect ^^E 
faith, morals, public worship (i'*), and the discharge of tb^sir 
official duties ; (2) discretionary causes, or causes involving ti^e 
exercise of discretion by ordinaries, such as admitting or ar^e- 
f using to admit to a benefice (^'), giving or withholding lim nn*i 
to clergy C**), giving or refusing the sacraments, and dedicat^KJf 

communicntioii may be pronounced "as ajiiritual eel 

ecclesioatical Ft^nisauce ; " but aec. 3 provides " that 

be so pronounced or declared eicommiinicatc shall incur any t-ivil pen^klty 

or incapacity whatever in consequence of such exconimunicntioij.Mve ««:a«li 

iraprifionment, not exceeding six montlis, as the court pronouncing or <3e- 

claring such person encommunicaie shall direel." Rothery's Appeals, j 

{128). By 6 and 7 Will. iv. o. 71, a.d. 1836. 

(129). 18 and 19 Vict, c 41, a.d. 1855. 

(130). 23 and 24 Vict. c. 32, a.d. IWJO. 

(131). 20 and 21 Vict, c. 85, a.d. 1857. 

(132). 20 and 21 VicL c 77 j 21 and 22 Vict. c. 95. 

(133). 31 and 32 Vict, c 109, a.d. 1888. 

(134). Elementary Education Act, a.d. 1870. 

(13ii). Const. 1 Boniface, A.D. 1261 ; 13 Ed. i. St. iv. c. I, A-D. ISSfl. 

(136). By the Public Worahip Act, 1874, 37 & 38 Vict. e. 85, by « 
7, the archdeacon of an arch:leaconry, the churchwarden of a parish,*''^ 
any three pRriahioners of the parish, or, in the case of a catherln], of tl* 
diocese, may complain of any addition or alteration of the services oi 
inents, which the bishop may dispose of amnmarily by consent, or others 
wise refer to the parliamentary judge created by the statute, to be decid«d 
by him, unless, having regard to all the circumslances of the com, tlw 
bishop declines to refer it 

(137). 9 Ed. II. St. L c 13, A.D. 1315 : Of Oie ability of a pcrwm pt«- 
senled unto the benefice of a Church, the examination belongelh to the 
spiritual judge, and so it hath been used heretofore, and shall be hereafter. 
Co. Lit. II. InsL 631, saya : And in this e:tamiiiation he is judge, and not 



I 



(138). The above are enumerated. Const. 1 Boniface, A.D. 1261. 
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Ciinrches ; and (3) causes involving the validity or invalidity of 

/joreiy spiritual acts, anch as baptism ('*•), ordination ('*"), in- 

etitntionC"), resignation (^*^), and excommunication, either on 

tiie ground of snch acts being original nullities ('*^), or of their 

aving been revoked before completion ('"). 

<xa9). Decret. Greg. 15. Lib. in. Tit. xi-n. c. 3; Const. 3 Peckliam, 
x>. 1261. 
C 1 40). Lvnd. 309, 

C 1 -11), Aleiauder nt to the English bialiops in Deeret. Gr«g. is. Ijil). ni. 

it- SIxviTi. c. 12 ; Const. 11 and 10 OtlioLon, A.D, 1208. 

C 1-42)- Lynd. 107, NO. 25 EiI. tu. 8L in. c. B, A.D. 1350 : Whereas the 

Id prelates Iia;'e aheweil &ud prayed remedy (or that the secular justices 

» *»*troiich to them cognisance of voiilauce of benefices, which cognisance 

»<1 tbe discussing thereof pertaineth to the judges of Holy Church, and 

ot to the lay judge, the king will and granteth that the said justices shall 

"^f»Kii henceforth reMice such challenges, made or to be made, . . . and, 

■•***rwiTer, thereof shall do right and reason. Co. Lit. 344 states that whether 

* Obnrci, be full or not shall be tried by the certificate of the bishop, because 

J>l«»Hrty is by institution, which is a spiritual matter ; but, whether it 

■** Void or not, shall be tried by the county [because ecclesiastical courts 

~^'' Oo rognisance over the dead], Suits concerning the possession of a 

^^toefice were brought in the court of the province as ordered by Conat. 36 

~p''**innd, A.D. 12 i6, as appears from an oi'dainment of Reynolds, a.d. 1322 

<»•» Johnson and Sir H. Spelmon, p. 487), directed to the offlcinb of Can- 

**"-bnry. See Rolhery's Appeals, 1868. 

(*-*3). Gratian Cans. IKV. Qu.ll. c. 3 says, to one unwilling to receive 

^"^^ a fcicrament is a nullity, Lynd. 264 : The baptism and ordination 

**' *« unwilling subject are nullities. Lynd. 309 ; Decret. Greg. ix. Lib. 

•1. Tit, ILII. c 3. Institution is a nullity in the cases mentioned in Const. 

" Othobon, A.D, 1868, or whilst a duplex querela is pending, Ajliffe 233, 

' " AJbo confirmation of an election withput a previous cilatiou. Ayliffe 

' ! Sen. Decret, Lib, i. Tit. vi. c. 47, and Lib, IV, Tit. iil e, 64. Ex- 

^^n»Hnicalion may be a nullity. Decret. Greg. ix. Lib. ii. Tit iii. c. 7 ; 

^*'^ Deer. Lib. v. Tit xi. c. 2 -, Lynd. 351, 319, 150, 264, 361. Bitt a 

"'U^ ji not suspended by an appeal until it is pronounced to be such, 

'''*ff«74; nor is everything which ought not to be done a nullity. Lynd. 

" X.icet alii|nid fieri non debeal, factum tamen tenet, 319 ; tor instance, 

r*^*"'«ge. Ibid. 273, 274 ; the acta of a notary suspended by sentence of 

^*» Lynd. IS. Elections, collations to prebends, and admission of canons 

7* *^t void liecausu all parties interested have not been summoued. 

'**4). By the civil law, acts of gift atid other similar acts are revocable 
VOL. U. 
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SpiiirTUAL Judges. 

26. A spiritual or ecclesiastical judge is one wlio lias kwf *^ 
authority from the Church to hear and decide spiritaal "^ 
ecclesiastical causes. There are many varieties of such officef"'^ 
(1) Some are judges by dieine ru/ht. Tins is the case of ''■^*^"\i 
Church as a body in General Synod assembled ; others are c— -^ . 
ecdesiaslicai appoinlment, such as territorial bishops and the*- ^' 
officials. (2) Some are ordinaries, having by custom and lonj. *^ 
habit authority to hear and decide cases vfitliiii the limit 
defined by custom, such as a metropolitan or his official prin ** , 
cipal, a bishop or his chancellor; others are ddfjaUs appoint**:*'^^"'^ 
by an ordinary to dea! with some particular matter beloiipn^ ^^? 
to his jurisdiction, and to deal with it in a particular way (""l 4^ ^ 
(3) Some are judges of covipdenl jurisdiction, having antlii) — *^^ 
rity from the Church not only to hear and decide, but also lc::»~*^ 
pronounce sentence on the matters coming within their pro — *^^^ 
vince ("") ; others are referees and auditors, having only th*-^^^ 
power to inqui7-e and report, or else are arbitrators appoinled.^-^^ 
to decide by the sole will of the parties ('*■), Again (4) 

before they have been acted on. By English law they an; not so, Imt Uaf <1 
may be set aside in cases of fraud, compulsion, and the like by octioo It 
law, or by the office of the judge. Lynd. p. 163, 332, 107. Until «ocli 
acts ate com]i!eted, however, a person may go agniiisl his own act iu 
certain cosea. Lynd. 150 distinguishes : Either euck IwLs take effect in 
]nfv, or tliey do not. (1) If they take eRect in law, («) if u uiistake \at 
been mode, the doer may correct hie niielakc, and even (i) if no mistake 
has been made, he may revoke tliem until the effect Las actually cunie 
about, as in the case of a last will or an interlocutory sentence. (2) If tliey 
do not take effect in law, {a) a man may impugn bis own act as being • J 
nullity, either in the interest ot a thirJ party, or in hia own int«rc«i, p 
vided he do not allege his owii wrong-doing ; or (6) o nwn niay dcf 
himself ugainst his own act as being a nuiium jiaelum, 

(145), Law's Forms 10. 

(146). See above, note 12. 

(147). Oratian Cans. n. Qu, vi. c. 33 : Ordinary judges ore Ui(»e wIiq 
are either appointed by the pope as ecclesiastical judges or by the empenx 
as secular judges. Arbiters are those who, having no authority af their 
own, are elected to be judj^ with consent of tlie parties. 



Spirilual Courts, 



are judges o£ fint itislance, and are spoken of as judges from 
w.-liom (<( quibus), others are judges of appeal, and are colled 
I j udges to whom (ad quos) au appeal lies. 



Judges Obdinahy, 



27. For any persoa to be in a position lawfully to hear and 

■ol«terraine a cause as judge ordinary, he must be neither (1) 

^:k«tarally disqualified, as by being blind, deaf, or the like; (2) 

l|Cft>orally disqualified, as by being a woman or a slave ; nor 

(^) legally disqnalified, as by having an interest in the case, 

loving au enemy of the accused ("''J, or a person of ill re- 

^»iite("*); but there is nothing to prevent a judge being a 

Ptnymaa, provided he is an ecclesiastical person i}^"). In early 

Efckmes the judge was required to be approved by the parties (^•). 

(iJenoe in North Africa ('^*) and in Southern Europe judges were 

I *ht one time elected as each case arose ('^). When, however, 

[ the decrees of connctls became more Dumerous, and stricter 

■procedure became requisite in the interests of justice, it was 

foand necessary to Lave a standing judge or judge ordinary, 

*ho was deemed to be generally of competent jurisdiction (1) 

if he was full tirenty-sb: years of age at the least. (2) was 

learned in the civil and ecclesiastical laws, (3) had taken the 



(I'tS). Socrates L ■'31 relates lliQt Atliaiia«iue appealed to the Emperor 
fraa lli« Coimcil at Tyre in 335 A.D., beuan^ (1) Eusebius anil liia party 
• tiu WbW W judge liim were hia enemies, and (2) betause lavhyras, de- 
•etih«d aa a jinmbyter iu llie iniliitnit-nt, was not proved lo be one, 

(14B). Qratiau Cuiu. in. Qu. vii. v. I. 

(ISO). See nutea 16 and 192. 

(151). Concil. Clialcedon a.d. 431, Can. 9. 

(IS2). Concil. Milev. i.D. 416, ap. Gratian Caua, vi. Qu. vr. c 33 ; 
CoaeiL Cartbag. lu. a.D. 307, Can. 10, Ibid, c 34 ; If the jildgea have 
Ihwii «iTeeteil by consent of the parlies. Concil. Corllmg. v. A.D, 401, 
Can. A, IM. e. 38 : If there is an appeal, let him who nppeals choose hia 

(103). Pseuiio-Iaidor. ap. Gratian Caua. iv. Qu. iv. c. 1 ; Caue. v. Qu. tv. 
e. X and Qa. m. c. 1 ; Celuh, ul Qti. vtn. c. 1 ; Egbert's ExoerpL 141. 
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oath of office (■**}, aad (4) no exception were taken to Him bf 
the parties as a suspect person ("*). 

28. Although a judge may, by his own qualifications aiid in 
relation to the parties, be a judge o£ competent jarisdiction, 
yet he may not be competent to hear a particular class (i 
causes ('^). This disability may arise from one of three caoseh 
Either (1) the subject-matter may be one with which he is not 
competent to deal. Thns a spiritual judge may not decide 
causes which belong to the temporal judge ("'), nor a secnlsr 
judge spiritual causes. (2) The subject-matter may be one 
which is excepted from his jurisdiction. Thns a bishop cannot 
judge his clergy in cases which are reserved to the aroh- 

(164). Can. 157,1603: No man ebnll hertiarter be Admilled a chimocUor, 
commissary, or otficial to exerclic aaj eci'lesioatital jurisdiclion except lie 
be of tlie full age of Iwenty-six years at the least, and iiue who is leamed 
in the civil and ecclesiastical law?, and ib at the least u nisster of Hrts or 
bachelor of laws, and is reasonably veil practised in the eanse thereof, as 
likewiae well affected and zealonsly bent lo religion ; touching whow lik 
and manners do evil example is had ; and except, befoi-e be enter into 
and execute any such office, he shall take the oath, &c. 

(165), Gtatian Cans. ill. Qu. v. c. 16 j Ayliffe 310, 462; Devoti Ins*. 
Lib. III. Tit. X. § e. See note 164. 

(lee). Pseudo-lsidor. ap. Gratian Caus. XL Qu. L c 48 : Innocent IT. in 
Seit. Decret. Lib. il Tit n. c. 1. 

(1&7). Thus Hosius of Cordova addressed the emperor in llie toinrlli 
eentury in Hist. Arianorutn ad Monachoe c 44 : To thee God has gifeu 
the empire, but to us He has entrusted the Church. Anil as lie who with- 
stands your empire opposes the ordainment of God, so beware that yon do 
notincur crime by drawing to yourself matters which belong to the Chureh. 
(Jratian 1 Diet, XC. c 1 1 ; If the emperor is a Catholic, he is the son not the 
president of the Church, and ao far as pertains to religion he onght to 
learn and not to teach. He has the privileges of his power which he has 
divinely obtained for administering public laws, to thai not ungmteful 
for these benefits he miiy usurp to liimeetf nothing against the (lispodtion 
of divine rule. Concil. Paris a.d. 615. Can. 6 in Decret Lib. ii. Tit. IL c S, 
directs a secular judge to be excomiimnicsted who takes upon himself lo 
judge a clerk for a spiritual matter. Alexander iii. Ibid, c 5, la3rs it 
down that for a spiritual matter a Uyniau may be summoned by s spiri- 
tual court, which the Statute IH Ed. i. (CiWuiMjKde lujaiu) allows; but 
IMd. c 6 directs that a dispute concerning a lay fee belongs to the lord 
of the fee. 
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bishop (^'*). (3) The subject-matter may be one which does 
hot fall within the local limits of his jurisdiction, as if either 
tie parties reside ('*"), or the offeuce has been committed (^"), 
or the obligation contracted, or the matter in dispute is situate 
ontside them ("'). 

29. If a person is cited to appear before a court or a judge 
which for any of these reasons has no jurisdiction, he may 
either decline to obey the citation, or he may obey under 
protest, pointing out that the judge's sentence cannot bind 
him C*'), It is therefore of primary importance that spiritual 

(158). See Pmancc, § 6. 

CI56). ConeiL Chatcedon a.d. 451, Can. 9 in Decret. Lib, II. TiL ILc. 1 ; 
Pwudo-Iaidur. ap. Qnttiaa Cans. in. Qil ti. c. 2 : One wlio u accused may 
n<»t be judged except in his own proper forum. Id.. Ibid, c. i : Let not 
libertj' to sccoae extend beyond the bounds of the prorince. Id. Ibid. 
c 17 ; Nicoiaus Ibid. Cans. ti. Qu. hi. c. 3 : [Bishop Suflied] ought to have 
awaited the judgment of bis primate, and not have invited tlie Judgment 
at otlier [irelattta of the diocese. Also Cans. ix. Qu. iir. Innocent ill. in 
UecTet. Lib. II. Tit. ii. t. 13. LjTid. 27, 94, 199, aays that the Church 
where a ;iei^on attends service and receives the .sacraments is his Church. 
OnuU 3 Mepham. a.d. 1320 ; ConsL Othobon, A.D. 126S. 

(160). Concil. Afric in De«ret. I.iU IL Tit. ii. c 3 : It the biBhops 
between whom tlie controversy exists belong to different provinces, let 
the metropolitan in whose province the place in dispute lies appoint the 
jmlgea. Pseudo-Isidor. Caus. ill. Qu. vi. c. 1 and 18 : There let the cause 
be gone into where the crime is admitted. The statute 23 Hen. vin. c. 9 
ia tbi* country forbids any one to be cited out of his diocese exceiiC intu 
the archbishop's cuurt. See Act4 in Judt/me>a, g 11. 

(161). Caji. Carlomani ap. Gnitian Caue. vi. Qu. in. c. t : Those who have 
A bcnetic« or inheritance within a diocese, and are parishioners of another 
btdiop, and commit rapine and depredation, shall be excommunicated 
wlicre they are. And let their excomwnnication be signified to their 
•entor and to Ibeir proper bishop, 'i'hus exempt monasteries were liable 
to Church rates fur their property within a parish. CousL 4 Stratford, a.i>. 
1348 ; Lynd. 263. Const Chichele, a.d. 1439 : We ordain that in causes 
concerning augmentations rectors be as strictly obliged to apjiear by vu'tue 
«( citatiuas publicly and solemnly mode in their Churches as if they had 
twcn p«n)uiially served. 

(162). ConiiL London A.D, 1126. Can. 10: No wan is bound by a sen- 
tence puaed by an improper judge. Alexander III. (juoleil, uule 177. See 
Adt il^ Judgnunt, note 87, 
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causea should be tinflertaken before tlie proper judge, or that 
letters of request Qilerae remissoriales) should be presented by 
him to the judge who has juriadiction over the defendant lo 
obtain his co-operation. All ordinary judges within the pro- 
vince are required to assist one another upon reqnest ('"*), bat 
the usual course in Ihis country in such a case ia to take pro- 
ceedings in the provincial court, which has jurisdiction over 
both parties. 

30. A judge may nevertheless be disqualified to hear and 
determine a particular case, because he is what is termed a 
suspect person (1"*), A judge is held to be a suspect per- 
son who ia either (1) a close friend {^^), or akin, or related 
to the plaintiff or accuser C"") ; or (2) the personal enemy 
of the defendant or accused {^^ ; or (3) has previously 
given advice upon the case ("*) ; or (4) has an interest in 
it either directly by having received a gift from either of 
the parties, which is termed baratry ('*), or indirectly 
by having himself a similar case pending before another 
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(163). OnEL 8 Otliobon, a.d. 1368; Const 3 Isloji a.d. 133R 
Islep A.D. 13S1 ; Lynd. 81, 00, 303 ; Law's Forms 89. 

(164). Gregory, A.D. 601, in Decret. Lib. ii. Til. ii. c. 4 ; Concil. L»t, I*. 
A.D. 1215, Can. 35, iiiif. Lib, ii. Tit. ixvm. c 61. Ayliffe 452 eunni?- 
rates fifteen things which make a jniige Biispett. See Acct in Juii^ 
■mfnl, note B7. 

(165). Nicolaus I. ap. Gratian Caiis. jv, Qii, iv. c. 3. 

(166). LuciuB ni. in Decret, Lib, n. Tit. siviii. c. 30. 

(167). Nieolaus np. Gratian Caus. lu. Qu. v. c 16. Personal iU- 
lu^umed if the Judge has already attempted to deal extra- judicially 
the same matter — Ayliife 314 ; Law's Forms ]4 — or has used 
matters touching bis office. Lynd. IIQ. See note 148, 

(168), Lucius III. in Decret. Lib. it. Tit, xxvnr. c. 36, saye, wlio in the 
Hme business has discliarged the office of advocate. 

(16!-). Gregory ap, Gratian Cans. xxni. Qu. iv. c. 27, aays that a bb]it>p 
eaonot exeommuniunte for a wrong done to hiaieelf, tlni. Cans. tii. Qu. 
V. c. 15. It WHS rilled in ei parte Medtitin. v. Hurrt, 1663, 1 Ed. aoil 
Ilia. 600, t]iat the fact of the Chancellor being able to award a bishop bu 
coats should the decision be i^iven in his favour does not give the bisboii 
BDcb an iDterest in the case as to disipiHlify bia cbnucellur from beoriBg it 
at the Huit of the bishop. 
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tribunal (•") ; or (5) has shown himself ignorant of the 

31. If exception is taken to the judge on the general 
ground that he has no jurisdiction to hear and determine the 
cause, the judge is competent himself to hear and decide the 
validity of the exception. If, on the other hand, a judge 
otherwise allowed to be of competent jurisdiction is refused on 
the ground of being suspect, the party refusing him is required 
first to state the ground of his objection openly before the 
jadge. and then, unless the adversary assents, for each to nomi- 
nate one commissioner, and the two commissioners a third, who 
are thereupon to hear and determine the validity of the suspi- 
cion without delay ('■*). IE the suspicion is upheld, either the 
bishop must appoint a special commissioner (r-recutor) to take 
the judge's place, or, according to the practice of earlier times, 
some one to compel the parties to agree upon arbiters ("'). 
The refusal to admit an exception of being suspect is a good 
groond of appeal ('"). 

32. The duties of an ecciesiastical judge are fourfold ; (1) to 
briog sufficient knowledge to bear on the hearing of a cause ('^^) ; 



(170). Hieronym. ap. Gratian Caus. I. Qii. I. c. 23 ; Cod. is. c 4 to 27, 
nU. c 136 ; Auguatin, a.d 414, Ihtd. Caus. xiv. Qu. v. c. 15 ; Innocent nL 
A.?>. 1198, in Decret. Lib. in. Tit, I. e. 10 ; Bunifoce viii. in Sext Lib. i. 
Tit IIL ell; Crai»on, g B563. 

(ITl), Const 23 Otbo, A.D. 1237: Since discretion and knowledge are 
rtniuired in determining iiiatl«rs, all are lo take liced that aii<:li a judf^v or 
li«Bnr of eaatea lie not deputed as may \>ai^ an impudent or unjuat sen- 
tence tlirougb simplicity, nnskilf illness, or want of knon-ledge, so ihat 
the guilty be iciuitted, the Innocent condemned, Const. 20 Otlio ; Let 
judgea who know not the law, if any doubt ari^ by which damage may 
tia]>pcii to eillier party, ask the advice of some man of knonledge. Thomas 
Aijuiit. u. 3, Qa. 66, art. 2 : A judge lacking in necessary knowledge 
ought nut to be absolved unless be renounces his office. Lynd 4 : Igno- 
Tanc« of matters which any one is required to know by virtue of bis office it 
a eiu. M. SO : A judge must Itave a competent practical knowledge of law. 

<I72). ConciL Lot rv. a.d. 121fl, Hiiil. Lib. ii. TiL xxviiL c 61. 

(173). Gregory, 4.D. 601, in DecreL Lib. ii. Tit II. C J. 

(174). Innocent in. in DecreL Lib. 1. Til- SSIX. c. 27, g 0. 

(17S). See note 171. 
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(2) to expedite it without delay (''"), and without few or B^ 

favourC"'); (3) only to accept as facts what have been before I 

himself (''*) judicially proved to be such (^"') ; and (4) as being B' 
the guardian, not the critic of the law, to pass eenleud^ H 

according to the law as it stands C^), not as he concmves i( B 

(176). ConcU. Ebor. a.d. 1195, Can, 12 ; ConciL Wcstiiiinster, a,o. ISW. ■ 
Can. 12 : Let [an inciuiry] not be deferred from time to time for the i«^ ■ 

of money. Const. 1 Arundel, a.d. 14IH^ ; Lynd. S9. 1 

(177). Cyprian ap.Gratianni. Dist. IV. 0.127 J Hieronjni. IWi. C»ns. ^- 1 

gn. 1. c. ^ and 12(J ; Angustin iWdL Caus. siv. Q«. v. c. IS ; SlaL K^cl- 
Ant c. 7J, Ibid. Caua. xsvi, Qu. vii. c. 6 ; Gregory lUd. Cans. ii. Qu. "V^"- 
c. 40 ; Boniface viii. in Sext. Lib. i. Tit. iiL c. 11 ; and Rale 12,il«£. I^^ 
v. Tit. xn. c. 5 ; Lynd. 122. ' 

( 1 76). pBeiido-Damasiis ap. Gratiftn CauB. si. Qu. Iii. c. 76 : It i» not l*-"*' 
fill to discuBs the causes of tlioae who are accused before tliey Iiave B[>[ic2»i'~*' 
afl«r being canonically ciUid before the synod, bo that present hc! tM-»*l 
learn from one who is present accurately, and underBtand what are * '" 
charges made against him, Synodus viii. a.d. t^S9, Ibid, Not only is '" 
guilty who states concerning another what is false, but he who too reA<2 *'•' 
listena to accusations. Alexander m. in Decrct. Or^. n. Lib. iL T' •-- '* 
c, 4 ; Asa sentence passed by a judge without jurisdiction is not bin J**'*'' 
so a confession made before such a judge iaof noavaiL Uratian ('au0> ^^' 
Qii. VI. c. 1 ; Lynd. 113, 308, 312. 

(179). Gregory ap. Gratian Cans. si. Qu. m, c. 74 [ It were grave »*''" 
unbecoming indeed to give certain sentence in a doubtful matter. Ao^"*"" 
tinus J6irf. e. 76 ; Although things may Ije true, yet no judge must bel**^* 
lliem until they are ]>roved by certain evidence. Elhelred's I.aw 6, ^^^ ^_ 
1014 : Let oi'ery man lie deemed worthy of common right. Cnul'e La^**^ _ 
A.D. 1018: Let him that presides in judgment consider very *erit»»*~ 
what be deairea of God when he says. Forgive us our trespasses as we • *^ 
give them that trespass against us, and that they do not rashly cond^ *^» • 
Christian men. Eugenius m. in Decret. Greg. is. Lib. I. Tit sssi. c. ^^ | 
If a priest knows for certain that any one is guilty of a crime, , . • -^^ j( 
ought he not to accuse him of it by name unless he is ]irejiared to prcrt*^ ^ _ .. 
judicially, but only indefinitely, as Chiial said, One of you shall liet^ ^\ 
Me. Lynd. 40, 113, 268 ; Const, 13 Sliatford, A.D. 1343, See IX^ciy^'^ 
Generally, note 45. 

(180). Coni'.il. AnreL v. a.d. B49, Can. 2 : Thnl no bishop suqwuil ^'^--^^ 
communion extept tor those faults for which the nncient fathers dwn— ^ 
such BUBjiension. Cnut'a Law 8, a.d. 1019 : Let satisfaction be W«-ii„^ " 
sought for towards God by the canon book. Gratian Cans, sstl Qu. t* 
A fragment attributed to Innocent Iliid. 1 Diet. x."t. c. 3 : 
no authority for binding or loosing is to be found in the Book of tbo 01 
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ought to be('^). If either party in a judicial suit Buffers 
damage througli the wrongful neglect of tbe Judge, tbe latter 
maj be compelled to compensate him for the loss ('*^), and an 
action may be maintained to oblige him so to do C^). 
T«Unieut, the lour Gosjitls, and the B-ritinga of the apoalles, refer to tlie 
divine writings iu Ureek (Apocrypha). If no directions are found tlierc, 
look to the canone of the Apostolic See. If none ar« there, go to the Catho- 
lic hislories of the Ciilholic Church, written by Catholic doctors. It none 
ar« there, wrefnlly look over the esnmpleB of the saints. Aiigiistin /Wrf. ' 
Ctana. xii¥. yu. L c, 21 . Let ub not apply treacherous balances, weighing 
'W'hfkt we wish, how we wish, at our capric« (pro arbitrio nostro), anying : 
Thi«i> grave, that is light; but let ua apply the divine balance from the 
Moly Scriiiiui'fisas from the Lord's treasury, and by that let us weigh what is 
B»»v-«,or rather let us not weigh it, but accept what h"s been weiglied by 
tl»e lord. And who can doubt that the graver offence was the one more 
*<iv«rel7 punished. Concil. Clovesho a.d, 747, Can. 24, Hays that it may 
"*** exceed it Also Alexander ni. in Decret, Lib. I. Tit SSIX. c. 4, and 
^wnoriiw III. IbU. Tit KJtxvi. c. 1 1. 

C181). innocent in. to Bishop of Ely, A.D. 1204, Ibid. Lib. ii. Tit ssii. 

5^* ® : A judge ought not to proceed by authority of hia own law (juris), 

**"* of common law. Const 21 Peckham, a.d. 1281 ; Lynd. 13, 38, 12], 

^'^^ 157, 231 ; Aylilfe 34(1. Lynd. 231 : Punishment is preserved to the 

*''*'K>riiyo( the law, and is not left to the president's discretion. Ayliffe 

^ nyi & stiil liliould he decided in pursuance of tfack laws ae existed 

'**» time the snit was commenced. CraisBon, § 5566. 

<*82). ConeiL Tolet, xtt i.D. 680, op. Gratian Caus. xvn. Qu. iv. c. 30, 

r"^**» a presbyter responsible for wroiigtidly delivering « fugitive out of 

j^**'»ftry, or for allowing one to escape whom he ought to deliver. Concil. 

-^^B'^Un.i.D. 12T4,in Seiit Deer. Lib. iitTit kit. c. 1, pronounces a judge 

• /***8fivesa sentence contrary to justice suspended ipio facto, and declares 

-^^** liable to compensate the injured person. In BeavTain v. Scott, 3 

'^I>«r 3^ an action was sustained against a judge for excommunicating 

^J^^^ be had no right so to do. In DofU v. Black, 1 Q. B. 9U0, Stephens' 

2!^^ Slat 228, an action lay against a jiriest for not marrying parties who 

j^^'*e«lL'd him to marry them. Innocent ui. a.d. 1204, to Bishop of Ely, 

l^**exrti. Lib, iii. Tit xsxviit. c, 29, makes a bishop liable in damages 

•"lalitioiisly refusing a suitable presentee. Lynd. 207, To be wrongful 

^'^'^Ig must be done with a wrong intent euli^ iiUerveaifiite, «b Lynd. 

^^ *Jid Clratian Caus. xv. Qu. I. c. 3 express it ; but a man does not dn 

fj^^e who only uses his own right. Mr. Giidlestone, in Ecclesiastical 

V ***^ Commission, vol, ii. 180, Qu. 4170, mentioned three coses in wbidi 

, 'tad been put to expense through neglect of a bishop or his officials, 

^^ Ibia was in extia-judioial proceedings under a statute, 

^1&3). Lynd. 27e. 
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33. Every judge who himself holds an ordinary office -^ 
principal (pri'jiceps) can substitute another to act for him ■" 
whole or in part, who is then called a delegate ; and eve *7 
delegate, the terms of whose commission permit him so\.oS-^' 
can appoint a sub-delegate in whole or in part('"), provides" 

. the persona thus appointed are properly qualitied to ac^'- 
Delegates and sub-delegates are termed surrogates. "RTie^^ 
several delegates are appointed to deal with a cause, one ^=^' 
more may act without the rest if the cause is committed "^^^ 
them with authority for one or more to deal with it, or aa it ^ 
said jointly (m solidum) Q^) ; but if the cause is committed * 
them in common (simpliciler), unless those who are absent am 
thorise their co-delegates to act for them, a!! proceedings lake 
in their absence are null and void ('^). Moreover, whenever tfc 
commission is addressed to several in common, the decisic 
must be given by at least a majority of them (*^'). A delegatic 
may also ba made to & corporation sole, in which case if t 
personal name of the holder is omitted it descends to I 
successor (}^). 

34. The general qnali£cations of a judge-delegate or soj 
rogate are : (1) he must be a man and not a woman ('"), f 

(184). Alcnandcr in. to Bishop of London in Deirret. Lib. l TiL IS^E^ 

c. 3 ; Innocent in. to Bishop of Ely, Ibid. c. 2S. 

"(ISO). Innocent in. Ibid. e. 23 ; Boniface vm. in Sext. Lib. i. Tit. IC ^^=^^ 
c. 8, eavB, If sevural are appointed (to tbat all or two or one way aarj oc:^^^^ 
the apostolic [i.t,, the pope's] command. Aylifie 424, 

(186). Alexander ni. to Biahop of Winchester in Decret, LiK L Tit XOZ^-^"^ 
c. 6 sayB that one con Biib-dekgate hie authority Ui [he other. Otlicnrl^ 
according lo Id. c. 16, tlie decision of one will not hold. ^^ 

(187). CoelestiniiL a.d. 1193, Ibul. c. 21, wyg, because llie tiacrcd camx— ^^ 
provide that a judgment shall be deemed in force (integrum) which -^^^^ 
RUpported by the opinions of many. Innocent in. XW. c. 22 ; Cr»i»L.^ 
g 5fl77. 

(188), Alesander ni. Ibid. c. 14. 

(189). laidor. Etym. xvia 15 in Decret. Lib. v. Til. XL. e. 10, iwjiii^*^* 
three things in a witness and a fortiori in a judge, viz., (1) condition. ^"^""^ 
•ex, and (3) character. " In respect of condition he mnst be a tree ms^** ' 
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20 Tears of age ('**), and not disqualiGed by blindness or deaf- 
uess(^^); (2) be mnst be a baptized person and a member of 
the spirituality, or at least an ecclesiastical person (i^-); (3) he 
niust be a free agent ('^'), and therefore not be of servile 
condition; (4) he mnat not himself be under censure ("*) or 
disqualified by ill-repute. He must, moreover, (5) not be sus- 
pect by the parties ('"*). ITi© particular qualifications required 
bj* the law of this country are that he must be (6) either a grave 
minister and a graduate, or a licensed poblic preacher and a 
beneficed man, living near the place where the courts are kept, 
or BL bachelor of law, or a master of arts at least ; and (7) have 
»ome skill in the civil and ecclesiastical law ('"*). 

■or a jliive often suppreasea the truth in giving testimony, for fear of 
"Ib luuter. In respect of »tx (nalura) he must be a man, not a wonmn ; 
'***■ a iroiuiin'a evidence is alwnya shifty and evasive. In respect of cliar- 
»ctenr,(o) iiB tnnai be innocent and upriglit inaction ; foi'iC he lias lost his 
**MarMtcr, he ceases to 1* Iruatwortliy. A thoroughly deliased (aaUrittuf) 
»»»»«» haj lost all sense of justice." HonoriiiB ill. in Decret. Lib. i. Tit. 
**^iri, c 12 allows an abl«as to act as judge, but Craisson, g 0378, explains 

^ pUtage Dtherwixe. 

CI 90). Gregory ii. in DeoreL Lib, i, Tit. xiix. c. 41 ; Craisaon, g 313 
****! fiSTa 

OSl). Canon 188, a.d. 1603: No chancellor, conuniaeary, archdeacon. 



*»*lai 



y other person eierriaing eccleaiaaticat juriedjction, shall a 



T*T linie Hubstitute in their aWnce any to keep any coiu-t tor them, exce]jt 

" "* either a grave minister and a graduate, or a licensed public preacher 

^y * beneficed man, near the place where the courts are kept, or u bacheJor 

^W, or « master of orta at least, who hath aoiue skill iu the civil and 

^''^'^iasdcal law, and ia a favourer of true religion, and a man of lioneEit 

'* >Q<idMt conversation. 

t'lia). EiigeniuB ui. in Decret. Lib. ii. Tit. I. c. 2. 
' *tt3). Gregory ix. in DecreL Lib. v. Tit. xxiii. t. 54. 
. '*04). Concih Bulvac. 1 ap. OrBtian Caua. xxiv. Qu. L «. 4. Acconii:ig 
. *^lt^ry IX. in DecreL Lib. v. Tit. 1. c. 20, a mispendcd bishop, if 
'*'^t»d, can validly but not lawfully excommunicato. If denounced by 
'*^e he cannot do so validly, because he has ceased to be the representative 
., '^s Chnrcb, nor can the official of an excommuuicat«d bishop exercise 
y^ Wler jurisdiction. Concil. Lugdiin. a.d. 1245, in Sext. l.ih. i. Tit. 
*"■ t 1 ; Ayliffe 18. 

. .^^*0). Alexander lu. to the Bishops of Exeter and Winchester in DecreL 
^*^. I-Tit, xaiii. c. 17. (196). Canon 128, a.i.. 1*103. 
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. A judge-deli'^ 



1 taken 






o action until be has n 
notice of his commiseion, since it takes effect not from the iaX» 
of sealing but of deliverj- ('*'), nor can he execute it unless hfi 
J8 in a position to prove that it has issued C"^), He may never- 
theless begin to execute it by anticipation, (1) if he is a l^pal 
legate whose word the bishop is willing to accept ; or (2) if the 
delegator is present to confirm the fact that it has issaedi| 
(3) if the parties have already contested Buit('"). 

3G. A delegate cannot deal with matters not named i 
commission unless they are included in it by inipUcatioD (^ 
nor may he cite the parties ontside the district for which he is 
deputed to act(^'), but within it he can compel them to »p- 
peai' (^-J. He can also restrain third parties wlio wonld hinder 
the exercise of his jurisdiction {**) ; can hear and decide objec- 
tions raised to his jurisdiction (*") ; absolve from a sentence of 
excommunication passed in the cause with which he is dealing, 
in order to give either party a. locus standi in judgment (**); 
can reinstate one dispossessed if the defendant contnmatsously 
fails to appear (-'"') ; and a Papal legate can either execnte his 
own sentence, provided he does so within a year (^, or can 

(197). AleianUur 111. in DecrcL Lib. 11. Tit. XZVIU. c. 12. ^^_ 

(198). Innuuent HI. in DocreU Lib. t. Tit. xxix. c. 31. ^^H 

(199). Luciiu IIL l&id. c 19 ; Craueon, g 5S80. ^^H 

(200). Alexander (ii. in Decree. Lib. I. Tit xxix. c. 5 : So eoon ^^^| 
causi! is simply delegated to him be is competent to compel tbe partiM to 
appear, aud to visit the conluiimcious witb ecclcBiastical eeverity, enn 
though his commisstoQ does not contitiii thoee words, . , . because 1^ the 
fuct that the cause is committed to him he receives full authoritj O ~ 
lUAtlers which are known to be pertinent to the cause. 
(201). Boniface vm. in Sent. Lib. I. Tit. IIL c. 11. 
(202). Alexander IIL in Decret. Lib. i. Tit. xxis. c 4. 
(203). Alexander in. to Bishop of London in De<r«t. Lib. I. TiLJ 
c. 1 and 1 1 1 Alexander iv. in Sext Lib. i. TiL xiv. c. 8 ; Innoe 
Ibid. c. 1. 

(SOJ). Alexander iv, ta Archbishop of Canlei-bnry in DecreL UIx^ 
III. c, 2, Schmaltigrueber ap, Boiiix de Jud, i, 167. 
(205). Innocent IIL Ibid, c 3(! ; Craisson, % 038A. 
(20C). Alexander in. in Decret. Lib. i. Tit. xxix. c l( 
(207). Alexander in. to Bishop ot Norwich in DecreL Lib. I. T^:^ 
C 7 ; Innocent ttL Ibid, c 26. 
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commit it to the bishop (***), or even to the secular power for 

e-xecation (*"*). 

37. A delegate's commisBion terminates (1) by hia own death 

or the death of his co-delegate if the commiBBion is to them in 

common {iim^iciler) (""), or by the efflux of the time-limit 
named in the commission (-i') ; (2) by the death of his principal, 
unless he has already taken some step whereby his own juris- 
diction is perpetuated (^'^) ; (3) by the revocation of hia com- 
laission at any time if it is a commission from a principal, or if 
from a delegate before the sub-delegate has begun to act upon 
it(*"J ; (4) by the giviug of sentence and ordering it for exe- 
cution ("*), or the termination of the controversy iji some other 
way ; and (;">) by the delegate's interlocutory decision that he 
lias no jurisdiction, or that he cannot exercise it because he is 
suspect ('"), or by his committing the entirety to a surro- 
gate ("*). The appeal from a sub-delegate does not lie to the 
delegate but to the principal, if the delegation has been of the 
whole cause (^"). It is otherwise if the delegation has been of 
a pftrt only (*^*). 

{308). Aletandtr III. IhiA. c. 11 ; Craisson, g 5387. 

(Mft), CoDcil. Pav. A.D. 877, ap. Oratiaa Caue, xxuL Qu. v. c, 26 : Let 
the admiiiJ«lniION of secular dignities, . . . whenever appraadied by 
liiahopa and eccledaatical persona, give heed to their coniplaiuts, and as 
nenttity re<iuir«s diligently exaoiioe them and set them right. 

(210). Gr^^ry IL in Decret. Lib. i. Tit. xsux. c 42. 

(SU). Alexander iiL llnd, c. 4 ; Innocent ui. Ihul. c S4. 

(218). Boniface viu. in Sett Lib, l Tit xn.c. 6. 

(213). Lucius 111. to Archbishop of Canterbury in Decret. Lib, L Tit, 
XXIX. c, 10 ; Urban ju. Ibid. e. 20 ; Innocent m. iAtii. .c 3il, 

(214). Aleiander ill liAA. c D. 

(2I&). Boniface viii. in Sext I. c c 6. 

(216). Iniioceut m. a.d. 1208, in Decret Lib. U. Tit XX. c 40, requires 
liim \a band hia ollicc over to a surrogate in cose he has to give evidence in 



(SIT). Innocent ill. to Archbishop of Canterbury i 
Tit XXIX. c, 27, S 2 : Boniface vni. in Sext 1. c. c a 



Decret Lib. I. 
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Plaintiffs and Defendants. 

3S, Four persons are necessary to constitute a conrt in ev^rr 
matter of controversy, viz.. a lawful judge, a qualified plai«*iff 
or accuser, a defendant, aud proper witnesses (-""). Of these 
the three former are accounted principals, witnesses being oiilv 
necessary in judgment as accessories (**). The person «*"lii 
introduces a controversy in synod or audience, or sets jiidical 
procednre in motion, is termed the plaintiff {actor) in a oi^ii 
cause, in a criminal cause the accuser or promoter of the judge' 
office. He who is convened in audience, or against whom 
judicial procedure is set in motion, is termed the defend*"' 
(i-f)is) in a civil cause (*"), in a criminal cause the accnsed. 

39. Not all persons are capable of being plaintiffs or ^^ 
fendants. Some are altogether disqualified in any and e^'^'7 
cause; others are disqualified only in a criminal cause. Those 
who are altogether disqualified are (1) infants, madmen or 
lunatics; (2) children under fourteen, unless they appear by * 
curator or next friend (^*) ; and (3) those wlio have taken a *'"'^ 
of religion, except to make charges .igainst their own abbot i^r 

(219). Isidor. Etym. xvra. 15 in DecreL Lili. v. TiL xu c. 10 : In e-»-e»7 
matter of controversy these iieraons are accessary— a judge, an acou"*'" * 
defendant, ami three witiicHses. Pseudo- Isidor. ap. Oratian Cans, v*- *«"' 
IV, c. 1 ; Law's Forms, 61. lA. p. 63, observe* lliat sometimes there nJ*? 
be proceedings without a plaintiff, as when a judge of mere office m***^ 
inquisition of executors touching a will ; or without u defendant, as wb"" * 
judge makes inquisition of notorious crimes, and denounces, without k*""*' 
ing, who is guilty of them. Eugenius iu DecroL Lib. v. Tit. I. c. 9 : "^ 
miiiiiteal appearance of a completed crime requires not the clamour o' *^ 
accuser. These are, however, properly eitra-judicial procecditig\ Ti*^ 
is no discusaion in judgment 

(220). Aylitfe 147. 

(221). Isidor. 1. c. and Lib, ir. Tit. six. : Aaor is so ealteil ah agf**^ 
heoftuse he acta liy invoking the judge ; rtiu a rt from the matter or tl **^^ I 
for the sake of which lie is convened. 

(222). Boniface vni. in Sext Lib. ii. Tit. i. c, 3. 

(223). Atiixaiider in, Uj Bishop of Worcester in DecreL Lib. V. Titi 
11 : Monks, because they are under obedience and subjection (o the »bb*- _. | 
are not to be repelled from aocuaing him. Nay, more, since they hav« ^^~ , 
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"Women also (4) may not be accusers in criminal causes (^*), 
«xcept to obtain i-edress for their own wrongs ; nor (5) per- 
eons excommunicate, unless they are first absolved by the 
judge (•=). 

40. No one can be compelied to act as plaintiff or accuser 
sgiainst his will unless (1) he has promoted the judge's office, 
when in the interest o£ the accused he may ba compelled to go 
on ; or (2) unless iie has slandered another, when he can be cooj- 
pelled to prove bis words ; or (3) unless he is appointed tator, 
cnr«tor, or proctor, and his client's interest requires him to act 
3a^ every one who is cited can be compelled to appear as 
■defendant, or in default t!ie cause may be adjudicated upon as 
-though he were present i^'-'^). Personal appearance is, however, 
nob necessary to avoid contumacy. It is suIEcient to appear by 
■• proctor, but not in a criminal cause until after the matter has 
'i»e«ii JQdicially contested (^^), 

l?fOperty of their own, necessary expenses must be allowed them from llie 
^•"opcftyof the monastery. 

Caa). Boniface viu. in Seit. L c 2. 
^^^ (S25). One who is eicommunicate and denounced as such may not be 
'^P'^Uitiff Of aciiufter, according to Gregory ix. in Decret Lib, u. Tit. sxv. t. 
' ^ lUluEB it lie to prove that his excommuuication is ijuo j'tin a nullity, not 
"•**«ljr tlmt it IB nnJQSt, according to Bouii de Judic I, 174. One who is 
***•* denounced may be a plaintiff, but exception may be taken to him by 
^"* defendant, when the judge must determine whether to receive him or 
^***- In hlattia V. Etcoit^ 2 Curt. 6S2, 4 Moore P.C. 104 ; 1 Notes of eases 
"?**. *nd 3 Notes of cases 387, the Privy Council aUowed one eicommunicate 
^y Watcnce to be a promoter in a criminal cause. Excommunicatea who 
zf* "enounced can, however, be defendants according to Alexander hl in 
"*«*«, LiU IL Tit. I. c 7. Conf. Lib, i. Tit. xxvin. c. 15. 

'*^8). AjioBl. Can. 74 : It the accused refuses to appear, let the synod 
*^* What sentence they please against him, that he may not appear to 
**'' lulTaulaf^ liy avoiding llieir judgment. 

tS27), I^eudo-Isidor. quoting the rule of Civil Law ap Gratian Coua. ii. 
7^ *I. c. 40 : If an app«»l is made in a capital cause, it may not be coa- 
*|^'«d by proctors but in person. IIM. Qii. vrii, c, 6 : Let no accusers 
*^^**»cebe received in writing, but from his own lips, in presence of the 
*~**ed, liecausc no absent person can either accuse or be accused. Oaus, v, 
^ III. <. a & 3. Innocent in. in DecreL Lib, v. Tit I. c 16 ; We cannot 
^"•^e the proctors [of the accused] in a criminal came. li. Ibid. Lib, i. 
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Proctors asd Advocates. 

41. A proctor (*^, formerly called an answerable per*-*'" 
{rcxpomalis){^'), is one who stands in tlie place of his prS-^" 
cipal, having been properly appointed by tho principal tfl ^^-^ 
for him (*'*'). A proctor may be either (I) general (**■) or C^' 
Bpscial (**^) ; but in either case he mnst be properly appointed, ^^ 
he cannot be admitted in the mandatory's name i^). A gem^r"^^^ 
proctor can undertake and transact all matters (nt^ofta). Ixi^^^^ 
judicial and extra-j odicial, escept those which require a spedL--^^ 
mandate. A special proctor can only represent his prindpsl ^^^^ 
the particular business he is empowered to transact, and snch '' 

Tit. xsxTiii. c. 5, says that the accuser cnnnot a|i|>ear by procMi 
n criminal cause, becaiiae he liaa to make an inscrijition. Ayliffe 
observes that the defendant must appear personally to answer for » 
because an. absent person cannot be pimisbed corporally ; but if th« p 
ings are only criminal in form, tlie object being to get bim to j«y nitnie_i-=' 
be niivy appear by a proclor. 

(228). Sea Decret. Lib. I. Tit. xxsviii. and Scxt. Lib. l Tit. m. ^^ 
J'roeuraloribut. In thd Hujiort (>f the Eccleaiaatical ComiDiasioaers, 1632, 
is said ; "Proctorsin Ibe eceleaiastical and Admiralty conrtgdiscbargediiti"^-' 
similar to those of solicitors and attomeyg in other courts. " Accoidiog ^^ 
3 Dom. 563, Proctors are officers eetiiblisiied to repre^nt in judgment tl 
parties whii empower them (by warrant nnder their hands called n jirut;:^ — 
to appear for tliem. 33 & 34 Viet. c. 27 imposes a stamp duly of £iS c 
admission to office. 53 Geo. IIL o. 127 forbids proctors to allow their 
to be used by nnquaUfied persona. 10 Geo. iv. c. 7, sue. Ifi, forbids Rotw 
Catholics from acting aa proctors. 33 & 34 Vict c. 28, mc 20, lijiabl^ j; 
attorneys or solicitors " to perform all Biich acta as apjiertain solely to tl 
office of a proctor in any ecclesiastical court other than the proviocis 
courts of the Archbishops of Canterbiu'y and of York, and the dloc 
court of the Uishop of London. 

(229). Gregory ap. Gratian Cans. V. Qn. 1. c. 2 ; Alexander n 
Lib. II. Tit. XXVIII. c. 7, and Tit. sin. v. 7 ; Innocent in. a.d, 1203, Ihi^ 
Lib. I. Tit VI. c. 22, and Lib. v. Tit lit. c. 12, and Lib. ii. Tit xx. c M. ' 

(230), Cicero pro A. Caeeina c 20 calls him alieni juris vicarius. 
. (831). Boniface vin. in Seit. Deer, Lib. 1, Tit Xlx c 5. 

(232). Boniface viii. Ibid, c 9 states that a special proxy is neoewary fca 
entering into a marriage -contract ; Lynd. 273 Baji lor n 
Xynd. 107. 
"l (>33), Decret Lib. i. Tit sxsviu. c 
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f ndicial proctor. Every proctor is strictly bound by the terms 1 
' liig mandate ("•*), whether it be simple or plenary. If he act» ii 
itrary thereto in a jndicial proceeding, the matter may bo 1 
appealed against, even after a year (^**). 

42. Proctors may also be divided into (1) jadlcial and (2^ i 
extra -judicial proctors (^. A judicial proctor is one who I 
f^prfcsents another judicially iu a suit {ad liies), an extra-judicial ( 
P'"Octor one who represents him in business matters (ad Ttetjolia). 
*■ btiriness proctor may make answer in court for his principal, ; 
**cept in a case requiring a special mandate (^^) ; but he can- 
"Ot take an oath, or compound or withdraw from a suit on his 
"^faajf, unless he has been entrusted with full administration of ] 
effects and causes (***). 

**3. A judicial proctor may be appointed either (1) before the ' 
]ndg^ in court (apud acta «Jri««),or alternatively (2) by an instrn- 
"^^nt called a mandate or proxy (^J. which requires to be attested 
^fore two witnesses ("") and to be either drawn or executed 
^fojie a notary or authentic person (**>). It must also be, at least 
^**^*tly, accepted by the person named (°*^). Canons and clergy^ 

C31&4). InjitK^nt in. lo the biiliop, dean, and pi'ecentor of Hereford in J 
'^•cr.et. Lib. IL Tit xxvm. c. 48. Concil. Vien. in Seit. Lib. i. Tit. x. \ 
^ 3 : Clem. LiU i. Tit x. ; Ajlitfe ■126. 

<*aai. Honorins m. in Decret Lib. n. Tit ixvni. c 69. 
" <*a«). Boniface VIIl. in Seit Lib. i. Tit. s. c 5 ; Ajliffe IQO, 431. 
' <*»:). BonUaoe vui. Ibid. 
'^. ^*aa> Boniface vin. Ibid, c 4. 

'"^ ^**S>. Iimoceiil IIL in Decret Lib. L Tit xxviii. c. 4 ; Const 26 Olho, ' 
'"- \S3~. Can. 123, A.D. 1C03 : None shall procure in any cause whateo- 
^^*' xinleiw he be tliereiuito constituted aud appointed by the party bini- 
'* ^l1i«<r t«Fore the judge and by act of court or unless in tbe banning 
^^W> niit he be by a true and sufficient proxy Ihereiinlo warruoted and . 
^^*-**l.«!. We call that proxy Buflitient which is elrenglheued and c 
, . ***^s«l liy powe nuthentical seal, tbe parly's approbation, or at least J 
*'«tificatiun therewithal concurring. Ayliflc 421 ; Law's Forms 3 
^^>22. 

*^t<0). Orrgory is. in Decret. Lib. I. Tit. xxxviii. c. I ; LaWa Forms 3I.'| 
^**1). Uw's KormB 32, 101. 
\^t**2). Boniface vi.LinSext Lib.i. Tit XL. c7; Concil. Vien. a.d. 1311, 1 
^^l«m. Lib. I. Til. x. c 1 gays that a proctor who receives a proxj witk> i 
^*^ aiiUMMlBU eon be compelled to defend the client 
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however, do not require such an authority to appear for 
own Churches p'). 

44, As the proctor is bound by the terms of hia mandst^^ 



1 the other hand the mandatory is boond by the acts of 



>i9 



_^u* 



proctor (*"), unless indeed the mandate was obtained by oof-'^ ■jj 
influence i^). If therefore the proctor omits anything wh^ 
the mandatory ought to have done, the latter is thereby pC^ 
judiced (^) ; but if he omits to do anything which as proct" "^1— 
he ought to have done, the mandatory, although still bound t>^'^ ^ , 
the consequences, has a remedy against the proctor if tt^^^ ^ 

negligence was his fault. Except in a criminal case, a proctc::^^^^ 
may appoint a substitute before contestation of suit with tli^*"^ ^ 
mandatory's Banction (-") ; and in all causes he may do bo of h* 
own authority after contestation (-**). The substitute appointe- 
by the proctor ceases to hold office if the proctor who appointe- 
him dies, whereas the substitute appointed by the mandator; 
continues, 

45. Several proctors may be constituted simultaneously, eith^ 
in common (simpHcUcr) or jointly (in $oUdum). If appint^ 
to act in common, al! must concur, except in cases of election: 
postulation, provision, and other ecclesiastical matters requia 
ing prompt decision, when the judge can call upon the oW 
who is beet qualified to go through with the matter (*'*). t 
they are coostituted jointly, either can act witliout the othe- 



(843). Syn. Rom. a.D. 502, in Deuret. Lib. in. Tit. xlii. c. C ; Gregory f ~ 
Ibid. Lib. 11. Tit. xiir. c. 1. 

(244). Gregory ii. in Decrut. Lib. L Tit xixvni. c. 13. 
i h^)- Gregory is. Ibid. c. 10. 

,248^ Alexander ill. to Bbhop of Durham, Lib. I. TiU siivi. c 3, m -< 
: chapter is nut bound by a composition effected by tbe abbot 
prior as proctor on its behalf. 

(247). Boniface via in Seit. Lib. I. Tit. SL. c 1. It is, howe\-er,sUtM>' 
in Law's Forma, 113, to be doubtful whether in a cause of correction J 
voluntary prouioter can appoint a judicial proctor liefore contesta^oo 
suit. The reason Eeeins to be because the accused may submit b 
maiy correction, and the matter never come into judgmank 

(249), Ayliffe 422. 

(fi4S). Boniface vui. in SexL Lib. l Tit. x. c 6, g I 
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jireference is given to him wlio acts first (*"•), and after 
.con testation of suit the other cannot intermeddle, because the 
firsti one has become lord of the suit. The appointment of a 
proctor by a subsequent instrument acts as a revocation 
_^__ ^ny former mandate (^'J. A principal is not responsible, 
fccyiweiver, for his proctor's wrong-doing i^^). 

46. Any i>erson, either clerk or layman (^, may be con- 

Stit^Dt«d a proctor, except those who are expressly forbidden to 

act as such, viz. (1) excommunicates (^') who cannot even 

ftp'pear on their own account i^") ; (2) persons nnder the age of 

t»r«-nty-five (^ ; (3) infamons persons, i.e., persons found guilty 

of crime on impeachment ("') ; (4) women, because of the 

modesty of their sex {^) \ (5) soldiers, because of their military 

exercises and duties (^■*); (6) all who occnpy such a high station 

IQ life that their appearance would prejudice the court against 

the adverse party(*'"); (7) those who buy up the interest in 

lawsuitB, called liiium redemplores (^) ; and (8) by English 

*"■ JDsticea of the peace C'^). Monks and regular canons may 

"*>* act, except on behalf of their own monasteries (-"*), or other- 

f^SOJ. Gregory ii. in Decret. Lib. i. Tit. suvm. c. 14. 
!'**'>- Gregorr IX. /Wrf. 
j^^X L)dJ. 115. 

I^^^X Bouiface vm. in Seit. Lib. L Tit. i. c. I. 

f»-«J, ConeiL Lat. iv. A.n. 1215, Can. 3 in Decret. Lib. v. Tit. «i. c. 13, 
' '^Xuocent lu. Ibid. Lib. ii. TiL XIX. c. 7; Concil. Lugduu. ii. a,d. 
^>*» Seit. Lib. n. Tit sii. c. 1. 
!^*^- Alexander iiL in Deci-et. Lib. ii. Tit I. a 7. 
7~**i- Boniface viii. in SexL Lib. 1. TiU X. c. 5 : Although any one may 
B^y* *^Al]v appointed a biiaineas proclor after be is Beventeen, yet no one 
^^^^^ ih,ppointe<l K judicial procior who is not overtnenty-live. 
^^^Bk Giatian C^us. lu. Qu. vtl. c 1 and 2. 

P^P^- Law's Forms, ]k 29. ^h 

^ ^ Uw'* Forms, p. 29. ^M 

1 l***a^. Hut, 5 Geo. II. c. 18, sec. 2. '^^H 

I VWaj, (irtffirf in Decret. Lib. i. Tit. xxxix. c. 1 ; Concil Turon. a.o, 
I V^ ; /hid. Lib. m. Til, l. c. 3 ; Conoil. Vien. A.D. 1311, in C\an. Lib. L 
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wise for defendants, and then not without a dispensation (***^ 
nor bishops and presbyters (*"*), except on behalf of the' 
ChurcboF, or of widows, orphans, and such as have no otln 
helper C"") ; bnt clergy in minor orders may (**'), unless eith< 
(1) they hold an ecclesiastical benefice, or (2) are asked I 
appear against their own Churches, or (3) if it is a cause whit 
may involve bloodshed, 

47. Proctors may be constituted in all judicial causes, m 
excepting criminal causes provided they are prosecuted in ci% 
form (*'*), but they cannot appear for either plaintiff or di 
fendaut in a criminal suit voluntarily promoted ("*) until afb 
contestation of suit A plaintiff or defendant may eithi 
appear in person or employ a proctor in his discretioi 
but corporate bodies can only appear in judgment by 
cial kind of proctor, called a syndic (*"*) or stewai 

(264), Oelaaius, A.D. 494, ap. Grntian Caits. xvi. Qu. 1. c 20. 

(265). C'oncil. Cartliag. in. a.d. 397, Can. 15 : That neither hislior 
presbyt^ra, deaconn, nor clergy act as proctors [sc, before eecular jadgei 
EugeniuB III, in DeoreL LiL. in, 'I'it. l. c. 2 ; Concii Lat lu. j.o. 117 
Can. 12, JMJ. c. 4, ami Lib, i. Tit xxxvii. c. 1. 

(266). Concil. Mo-^int a.d, 813, in Decret Lih, in. Tit L. C. 1 : Ci»ei 
Lat, III, A.D. 117H, Cjin. 12 ; IHd. Lib. I, Tit xxnx. c 1. U miut 1 
remembered tbat in the Boman Emiiire, Justinian («ee Cod. JmtJn. Lik 
Tit IV. de EpiBcopali Audientia) bad enlruBled to bishops the are of pr 
BOnera, minow, insane persons, foundlings, stolen children, and ppprcw 

(267), Gi'egorj ix. in Decret Lib. i. Tit 3XSvn. c. 3 ; Cmiison, % 5B2J 

(268). Innocent iii. a.d. 1206, in IJecret Lib, t Tit xxxviii. c. 5, ai 
that although a man who charges his wife with adultery before a mcdIi 
judge, in order that she may receive vindictive punisliment, must appa 
in person, yet if be makes the same charge before a spirilniil judge, i 
order that sepnTatinn from her may be decreed, he may appinr bj 
proctor, because it is not a criminal suit, but partakes of the oature < 
both {mixta inter civilem el triminaltm). Id. IM. Lib. v. Tit. t c, 1 
A.D. 1S02, says that he may appear by a proctor iu a ca«e of dennuciatio 
1)ecauBe denunciation in undertaken for coiTection, not for rengMnc 
Concil. Lugdun. a.d. 1345, in Seit Lib. ii. Tit I. c, 1 ; Ayliffe «4, 

(269), I'seudo-Isidor. ap. Oratian Cans. v. Qu. iii. c. S. Sec notea M 
and 247, Craisson, g 6620 ; Ayliffe 234. . 

(270). Gregory in Uecret Lib. I, Tit sxxis. c. Ij Innocent nt Hi 
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KiomiM) (-■'), elected by the whole body, wlio when elected 
1* deemed, like a vicar-capitular, to hold a. public office. 
M^^» therefore, caa alone take the oath against vexatious 
liti^yation on their behalf, whereas, in other cases, the oath 
*'*-** 5~ be tendered indiscriminately to either the proctor or the 
'**^xadatory("'). The eyndic of a town is generally called actor 
«■ »» » xftraUatis (*^'}. 

4rS, After the proctor baa become master of the suit (domtnvs 
'^^■■^3 by contestation (*^*), be can substitute another in hia 
I**-^<2i« C'*), and hia proxy can then only be withdrawn for some 
B**<^>«3 cause (^*), by informing the judge and his opponent 
*** "tftie change C^), All stepa, nevertheless, taken in the cause 
'*'-**^l the jndge becomea aware of the revocation hold good (^'*). 
'^^ X^TOctor's office may be determined (1) before contestation of 
^***^ by mntnai agreement, the revocation of the mandate, the 
*** tfc^rtitntion of another proctor ("''), or the death of the mandi 

■""^^ ("•) ; (2) after contestation of suit by the conclusion of 
^**-^ cause or by appeal (**'), by the death of the proctor, or in a 

^•^^^ LTit,xu.c.2, audTit.xxCTinr'c.;; dregoryiL /W.c. 15; Lai 
■^••^ii.. (ip. aa, 190, 191. 

< :*71). Engenius m. in DecreL Lib. IL TiL vii, c. 4. 

C^Ta). I.l.I>Ad.c 3. 

<^7»). Ayliffe428. 
— ^ <^74)l Boniface viil iu Se»t Lib. i. Tit. s. c 3 ; Ayliffe 421 
'^•■•lu 28, 82, 160. 

C*7S). /rf. thi,L e. 1 ; Law's Formn 35. 

<^70). I,Llbui.a.3. 

C^TT). Inuocent Jn. *.d. 1206, ia Dwret Lib. i. Tit, suviil c - 
^^C^78), Oregury Iju Ibid. c. 13 : If a proctor's mandate is revoked alter 
_. ***:*i»t«ioti of suit, and this has been done unl>ekiiown lo the judge or 

^ o[ij>osile fiarty, the judgmeui wliicU the reputed proclor has subae- 
""^»jUy obtained abalj hold good. 

^^*79). Clemena UL Jbid. c 3 ; Innocent iiL Jbid. a. 4 ; Gregory ix. IM. 
-^ * ^ ; Boniface viu. in Sext Lib. l Tit ux. c. 2 ; Ayliffe 428 ; Law's 

^^80). By Gotnan law the dealh of the niandatorj- did not terminate the 
■*'"'^*«:tor'spowertoauTjonlhesuitif illiad been contested, Concil. Vien. 
*-**- 1311. in Clem. Lib. L TiL S.C 4, altered ihe law. Law'a F< 

<a81). IaVi Forma, p. 37 ; but Id. p. 39 sUtes that his proctorship 
"**^^y placed in abeyance by an interlocutory appeal. 
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personal action of the mandatory (^®), or by the mandator 
intervening and conducting his own canse in person Cj 
unless he is careful to protest that his intervention is withon 
prejudice to hia proctor's prosy (***). 

49. A proctor differs from a curator or next friend ("*] 
because a curator is appointed by the court, and a proctor i 
constituted by the suitor. He differs also from an advocate o 
patron, because he conducts a case, whereas an advocate onl; 
advises upon it, and speaks to the merits of it in conrt C*] 
Hence a proctor can take an oath on behalf of his client (^ 
whereas an advocate cannot. Any person may, moreover, ac 
as proctor, but an advocate must be a person learned in th 
canon and civil law (^ ; and since no one except a bishop o 
abbot may by English rule speak in a syiiodical conrt witlion 
the metropolitan's permission (***), an advocate can only b 
admitted to practice in the provincial conrt by license fron 
him, or by the bishop's license in a diocesan court ("*). 

50. An advocate, sometimes called a defensor {*') oi 

(fifia). Law's Forma, p. 3ft. 

(283). Boniface viii. in Sext. Lib. i. Til. sis. c. 6. 

(284). U. Ibid. Law's Forma, p. S43. 

(286). Gralinn Caus. in. Qii. tii. c. 2. 

(286). A pereon is said to be client to aii odvocnte, but n 
(Utor to a proctor. 

(287). Eugeniiia iii. in DecreL Lib. ii. Tit. xs. c. 3. 

(288). According to tbe Report of tlie EccleiiMtical Comnii> 
1832 : "No pereon can be admitted a member, or allowed to practise ai 
an advocate in the courts at Doctors' Cummons, witbont having first takd 
the degree of Doctor of Laws in one of Ihe English UnivereiiieB." Tbi 
Stat 3 and 4 Vict. c. 86, g 7, requires that in criminal proceedingi iiutii 
luted against a clergyman tlie articlesdrawniipagainst hint must be BgnM 
by an advocate prsclising in Doctors' Coiiimon>>. But the College of A<1 
vocaiea having been abolished in 1857, the duties of advocate are am 
usually discharged by barristei-s. AylifTe 53. 

(289). Concil. London a.d. 1075, Ciin. 5. See EccIe^ioetiMl Courts Coim 
mission, 1883, vol ir. p. 371. Craiason, § 6644, atates that tliia is a luca 
nnd not a general nile. 

(290). Const. 25 Olliobon, a.d. 1268 : Let no advocate be alloirad U 
undertake a cause unless lie tirat show the letters of the diocesan. 

(291). Ayliffe 421, 



i 



Spirilual Courts. 

p*fct »-on i^X is a person learned in the civil and canon law, who 
E^ ^^ets advice npon a controversy out of court, and Bleaks to its 
•"ieTits in judgment. His duties are fourfold; (1) to bring 
^t«£Ecient knowledge to bear upon the cause; (2) not to prevent 
*>*" <3elay justice by suggesting what is false or suppressing 
^*' fa tit is true i^), and therefore not to undertake a cause which 
•*^ knows to be bad, though he may always defend the accused 
"* -^ criminal cause i^) ; (3) not to disclose his client's affairs 
'^^ li&is opponent (™*) ; and (4) not to take more than a fair fee 
'o»- tig assistance (^). 

■5 3, No person may act as advocate until he ia seventeen 
y"^^»^ of age (*'"), and has been first a diligent hearer o£ the 
*^*"^^il and canon law for three years at least (^, or five years if 
"^ laroposes to practise in the provincial court (™*). This he 
'**^^- be required to prove by his own corporal oath, if the same 
***^^^^ not appear either by a testimonial from the professor 
'***<3.«r whom he has studied, or else by evidence of the fact, i.e., 
■3'' ^nbmitting to examination. In this country a doctor's degree 
^*» l»owever, nsnally considered sufficient. He must also neither 
^*^ ^3eaf nor blind (**). A woman cannot act as advocate ex- 
_^l** on her own behalf or on behalf of her infant child (*'). 
^*"~«on8 who are infamous, or branded with any note of infamy, 

J,. ^^ES2). OratianCaus. III.Qu. viL n.2; ConaL 29 Otho, A.D. 1237 ; Law's 
'^*""- .S4. 

I), CoDBt S9 Ocbo, A.D. 1S37, re<}uiren an advocate to make oath 
#■ _'^''*^ in the causes which he undertakes he will perform the part al a 

* ^-'kifiil patron. Const. 26 Othobon, A.n. 1268 ; Law's Forma 84, 27. 
fc^ ^ ^teiHl. Liguori Lib. iv. n. 223 saja, becauae even a guilty man need not 
%kt)blicl7 punished unless he can be convicted. 
^^*e6). Conit. 29 Otho, A.D. 1237. 

^^M), Law's Forms 26, 27 ; Gregory in Decret. Lib. i. Tit. xxsu. c. 1 ; 
^l^miiui, JWd. Lib. ii. Tit, ix, c 4, speak of the fixed ealarj- of a aj-udic 



^S07). CfMswn, % 5043; Cirdinal Soglia Inst. Jur. Priv. g 207, piiU tha 
"^Siimutn age at seventeen. Law's Forms 25. 
<,a98). Const, 25 Peckham, A.D. 1281 ; Law's Forms 21, 
^aW). Lynd, 74, 76 ; Law's Forms 23. 
<300). l^w's FormB 2S. 
tSOl). Gregory ix. in Decret. Lib. II. Tit. xxvm. c. 67. 
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or condemned of calumny in any public court of judicature, and 
persons convicted of any capital crime, are ipso jure forbidden 
to be advocates either for themselves or others (*^). The same 
disqualification applies to those who are excommunicated, who 
can only themselves appear by deputy (*^*), and to clergy in a 
cause of blood (^. Bishops, presbyters, and monks may act 
for their own Churches or for brother-clergy in the cases in 
which they might act as proctors, but not otherwise (*^) ; and 
even clergy in minor orders are forbidden to plead before a 
temporal judge unless they are either prosecuting their own 
causes or that of their Churches, or acting for those who are 
too poor to have other assistance (*^). 

(302). 3 Jac. c. 6, § 8, a.d. 1605 ; Law's Forms 25. 
(303). Alexander iv. in Sext. Lib. v. Tit xi. c. 8 ; Alexander in. in 
Decret. Lib. ii. Tit. i. c. 7. 
(304). Gratian Cans, xxiil Qu. viii. c. 30. 
(305). Can. 30 Elfric, A.D. 957 : Let no priest plead causes. 
(306). Law's Forms 25. 



VII. 
CANONICAL PROCEDURE. 



Spiritpal Causes. 

1. All proceedings in disciplinary matters, and all dispntes, 
when they are propounded for settlement by judicial process, 
are termed causes ('), and may be broadly divided into two 
classes — (1) criminal and (2j civil ("^}. Criminal causes are 
those concerned with the administration of discipline, civil 
caoses with the settlement of disputes. Some causes, again, 
concern spiritual matters, and others temporal matters. They 
may therefore be crossly divided into (1) spiritual causes and 
(2) temporal causes. Those which partake of the nature oE 
both are termed {3) mixed causes {"), 

2. Any excess against faith, discipline, or morals, which calls 
for accosation and punishment, is iu view of the Church a 
crime, and any proceeding primarily iastituted to punish such 
excess is a criminal canse. Any dispute between Christians as 
to the validity of an ecclesiastical act, or as to the rights 
or duties of one person towards another, is termed a civil 
cause (*). 

3. Civil causes iDclnde(') — (1) causes merely civil, (2) civil 
causes which involve private crime, and (3) civil causes which 
involve public crime. Criminal causes include (1) causes 
merely criminal, and (2) those called popular causes, in which 
crime concerns the public interest of the Church, such as bene- 
fice causes. Nearly all civil causes are now dealt with by 
secular courts, excepting those relating to clerical stipends and 

(1). Ayliffe 147. See Acti in Jtulgmmt, § 1. 

(a). Lynd. 73. 

(3). Eeclia. Court* Commission, le83, vol. u. 320, note a. 

(4). Lyad. 163 Ewles. Courta Cora mission, 1883, vol. il 218, 

(&). Ljnd. 73. 
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faculty seats. Popular causes are the onlj- ones which b^^r-^jy 
recent legislation are allowed in thia country to be iiiEtitutec;»-^?d 
for the sake of the penalty (") ; all others are only per-— »rir. 
mitted to be conducted in a epiritual court for the Bonl'e — X% 
health (^. 

4. A spiritual cause is one concerned with matters merely .K'ly 
spiritual, such aa faith, the sacraments, divine worship, whethe^^»w 
the procedure be civil or criminal. A mixed canse is OO' «c^e 
concerning a spiritual matter which carries with it tempon^^K-al 
rights (*), or one which is partly spiritual, partly temporal, j*^ ^ 
temporal cause is one concerning a temporal matter (*), It SE is 
not always easy to distinguish between spiritual and mijt--!^:^ 
causes in practice, since nearly every spiritaal act has som^«^* 
effect npon temporal position in the circnmstances of modei - " 
liteC"). 

5. A temporal cause does not cease to be temijoral althong-^^" 
spiritual accidents may be annexed thereto. Thus the right cn^*— 
advowson or presentation to a foundation-endowment; is 
matter of temporal right, although the exercise of it bestowi^^"^ 
upon the presentee a right to be admitted to a spiritual offioa 
Ou the other hand, although temporal courts may decide » 
is entitled to exercise the right of presentation, it ia for thK= 
spiritual judge to determine wliether the right has been ese«r 
cised in a manner agreeable to the spiritual law, or, as it c 

(6). ThuB, although the statute 27 Geo. m. c. 44 forbad any suit to I* 
lirought in an eccleaiastieal court for incontinence after eight months b^M 
tlapNd, for the aoul'a health, yet it was ruled hy the House of liOrds th*^-* 
this did not prevent tlie orJinary from pui^ng the Church of an income"' 
tinent clerk within two years, or by 55 and 56 Vict c 32, within fi"^^ 

(7). 13 Ed. 1. St. rv. c. 1, A.D, 1285. 

(8), Innocent ni, in Decret. Lib. l Tit. ssxviil. c, 5. 

(R). Fhillipps Ch. IS. §. 10, p. 397, deBne« a spiritual cai»e oa 
object of which ia prineipally Rpiritiial. 

(10). Benedict xiv. de Syn. Dioec. Lib. ix. c 9, no. 2 and IS ; Snw 
de Leg. Lib. iv. c 11, no. 9; Craisson, g 2C4. A very diffewnt diviMon 
given by the Attorney- General of the Isle of Man in Eceles. Conrts CoM 
mission, 1883, vol. ii. p. 329. 
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eaid, in favour of a. fit person ("). Causes concerning covenant, 
<:|Qasi or constructive covenant osually called trust, trespass, 
awid quasi or constructive trespass Q^, althongh now regarded 
a»* exclusively temporal causes, were before the twelfth cen- 
tury (") treated as spiritnal causes, because each of them 
i nvolved a breach of faith ; and they are still spiritual causes in 
tfce inner forum. 

6, According to the custom of the civil law, causes may be 
otherwise divided into (1) possessory causes, i.e., causes which 
ooncem possession, and (2) proprietory causes, i.e., causes which 
ooDcem property rights {"); into (I) real causes, i.e., causes 
^''iich have to do with things, and (2) personal causes, which 
^laVG to do with persons ('*J ; or, again, into (1) simple causes, 
*** ^hich one is plaintiff and the other defendant, and (2) double 

(il). 9 Ed. n. St t. c. 13, A.n. 1316, acknowledges that the bishop maj' 
'^^'nae admisaion on canonical grounds, ot which he is the judge, but he 
^***X»ot refuse admisaion on the ground that the presenter has not the 



C 1 S). Qun«i -covenant is when a man takes care of the goods of an abseat 
"^^•a-d, or of llie estate of a minor, in which case, though tliere is no real 
^K*>c?«;iiient, the law supposes one. Quasi -trespa's (deHctiim or ninlefitiiun) 
' ^^Vien a man hires or borrows a horse, and rides it further or keeps it 
****S^r than he engaged lo do. Tliese tour cases are mentioned in Const. 
* ^B<*iutaM, i.i>. 1261 ; Lynd. 162 and 316. 

, C 1 3), Const 5 Clarendon, A.D. 1164, reqitireB persons to be absolved on 
^^■*^»ag security that they would stand to the jiid(;meBt of the Church. If 
*^*^ <!%urch afterwards proceeded to inquire inlo matters held to he of 
_***I»r»] cognisance, prohibition issued. Innocent III. in Decret Lib. n, 
»^**— S.c. 13, See Spinlual Courts, note 90, and Eccles. Courts Commiaaion 
^^****«3rt. 1883, p. isn. 

, C ■<). Or^ory 1. in Decret Lib. n. Tit. IIL c, 1 calls them eaiiiK posta- 

"~~^*^* tt proprietatii. Innocent in. Ibid. o. 3, jtulinum posKs»Hu!n tt 

J **^»riujji. Lynd, 1 46 distinguishes posaession of a benefice from property 

^ benefice; Benedict srv. do Syn. Dioc. Lib. is. Tit. 9, § 7, says, by 

3in secular courts may determine possessory, and spiritnal courts pro- 

lory rights in benefice cases. Devoti Lib. ill. Tit it. § 6 ; Law's 

■^ **»-».. 41. 

^ * 8). AylifTe 1B2 : In a personal action the proitroate cause ie the obli- 
^^^■■^on, and the remote cause is the contract. ... In a real action the 
*'*"'°*ini«tB cause is the ownershiji, and the remote cause is the fact whereby 
'*^^ ownei'sliip ia caused. Devott Lib. ui. Tit, n. g 8, 
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Ht. IB wU(^ tW dc&aduit nukes a oonntei^-cUuD, so tiiat 
b pvlT i> «t oocs plamtiS and defendant ("). 



Vauocs Hooks or Pbocxdcre. 

7. A caase b^bt be introdaeed for jadicud settlement in oae 
of t<Mr diSnvBt ways. tu. (1) hj acdoo, (2) by accosatioit, (3) 
faf denaDciabaB, or (4) by tnqalsitum (**). The first of these 

I apfiGes to ciTil matters, aod is the pnrsDing in a court 
rf nmpcteat JBiisdiction whatever any one sopposes to ^^ 
lae O*)- It »» therefore said to be taken at tbf 
e of a puty- The three othere are modes of proceediog 
» cnlbm the dJadpUne of the Chorcb ; and since correctioo <^^ 
t is the jn^'a office, in them the jadge'a oflSca i^ 
1 to be bmgfat into exerdae or promoted {}"). Actions o^* 
aomrdingly caDed caoses of imttanet ; proceedings by aoco&*' 
tioo. deDODdation, or inquisition canses of oJUe ("). To tb^*° 
modes of {mxredore a fifth is sometintea added, viz., exceptao*^ ' 
bat this is ooly a privileged form of accDsation allowed to 
defendant for self-protection in jadgment (*"). 

8. Causes of office may again be instituted in one of t"*^. 
ways, vii., either (1) by a prelate or officer of the Church of *'*' 
own motion to enforce discipline, when they are said to 
institDted by the mrre offia, of the jndge. or as the dvili^*'^'^ 
say, by the noM; office of the jndg« ; or (2) at the instance 




.ro6 



a private person, when they are Baid to be instituted by 



t>l»* 



(16). Devoli Lib, m. Tit. \l. § 8, whence the l*mi DupUx qarrei*^" 
applied to aa action to obtain institution to a benefice. 

(17). Innocent ni. a.d. 1189. in Decret Ub. v. TiL lu. c 31 ; CoW-** 
Lat. IT. k.D. 1215, Cko. 8, Vnd. Tit l c. 24 ; Ayliffe 152. 

(18). Law's Fonm 41 ; Ayliffe )&£, 398. 

(19). Ibid. p. 356 ; Ecclesiastical Courts CommiMion, 1883, p. 188, ^^ 
vol II. 207. __ 

(20). Innocent ill. 1. c. and Concil. Lat iv. A.D. 1215, (Jan. 8, mei«t=* 
thew- three uiodea. Ayliffe 22, 153, 210 ; Lnw'e Fomis 356. 

(21). Innocent m. a.D, 1202, in Decret Lib. V. Tit. L C 10 ; Crime 
be objected Jby a private individual] in three ways — [1] by way of 
sentment, [2] by way of exception, and [3] by accusation. See Act^ 
Jif/ftrurU, g 29. 
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jufJge's promoted ofice, or as the civilians say, by the judge's 
merttnary office (^). They may also be instituted ou account 
of some breach of discipline or crime actually committed, or on 
*uspicion of some crime which it is in the interest of the 
Ohnrcb to clear up and dispose of. As a matter of form the 
oflice of the judge is promoted (^) both when he proceeds of 
nere office or when he proceeds of his promoted office, at least 
if the proceeding takes place iu judgment; but iu a cause of 
mere office some public person or official takes upon himself 
'o promote his office, who is then called a necessary pi-omotm; 
whereas in a cause of promoted office the private accuser who 
promotes hia office is called a voluntary -promoter {**). 

9. Causes of instance may again be either (1) summary or 
(2) plenary. Summary causes are of two kinds, though the 
•"stiuction has practically become obsolete in this country, 
Some are sammary in the sense that the parties proceed in 
"»em without the noise of judicial wrangling (aisqiie strepitu 
/ttrf ici'i), the observance of technical forms (de simplici), and the 
Occupation of the seat of judgment by the judge {de piano) (**). 
Bach causes might be better called extra-judicial or extra- 
Ordinary causes, becanse the judge does not net in them as a 
iad^e hearing a discussion in judgment, but as a representative 
, of tbe t'hurch deciding a matter in synod or audience ; and 
- such causes a prelate or judge may hear and decide anywhere. 
Others in which the judge does act as judge, and occupies the 
a«at of judgment, are really judicial causes, but owing to the 
absence of the criminal element he is authorised to act with a 
BDorteDed procedure, as in proving wills and administrations. 

(M). Jyliffe, p. 3S7 ; Law's Forms 357. 

(^>. In the former cane the cause is de?ciibed aa : The office of the 
H«e «e»iiii« A. B. ; in the latter as : The office of the judge promoted ty 
■^^■^eainst A. B. 

'*•)• i'ttw't Forms, p. 112. In France the necessary promoler is called 
'r™^^*",rt*-'i/M, because he is paid from the fisciia of the Clmrch, or simply 
■" See Craisaon, g S767, 0929. 

'«rf. p. 42 ; Craisaon, g 5486, observes that this distinction which 
law kept up is now disregarded, g 5882 calls them judicia 
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In these there is no contestation of suit, nor any term sssigne* 

to propound acts or to conclnde (^}, but Bome forms are never' — - 

thelesa observed. 

10. Plenary causes are those in which all the solemnitiea um il 
procedure are observed which the wisdom of the C'hureh hn ^rxi 
devised or adopted as safeguards against fraud, surprise, o-^cisor 
injustice in judgment, such as a regular contestation of suit, :. i 

proper interval to propound acts, and a term assigned to con^^:^- 
clude ("). All causes formerly dealt with in the Prer(^tJv— ^^re 
Court concerning wills and administrations, causes of contemp'^Ei^t 
and disciplinary causes, in which the judge proceeds of merr^ re 
office upon notorious facts, are summary (**). All causes c^^ot 
correcLion, on the other hand, and all temporal causes in wlij ir- .- h 
facts are in dispute requiring discussion in judgment, aa^nre 
plenary (™). If in a plenary cause any one proceeds 6na:^^«»— 

(26). Clemena v. in Clem. Lib. v. Tit. xi. c. 2 t It often faappeiu ilw- — «■* 
we commit causes, and in some of theni direct that tbey sbould be hta^^::;^*! 
aimplieiter et de piano no sine ttrepilti et figura judiai, as to the meaning *■■ 

wbicb words opiuions differ, and doubts are felt bow to proceed. To f~~™^^' 
away with such doubta, we enjoin by tbia perpetual c 
judge to whom we commit a cause in the maimer aforeeaid need not neo 
sarily demand a libel nor require conleatatiou of suit ; he maj alto pi 
ceed on ferial days because of necessities allowed by law, and strilie tf 
all matter causing delays, and shorten the suit as far as possible by refniiH 
the dilatory and friistratory exceptions and appeals of the parties, T 
checking the wrangling^ and disputes of advocates and proctora, and C 
superfluous multitude of witnesses. Still be may not so shorten the n 
as to exclude necessary proofs and lawful defences (defensionce). 
do not understand ihata commission of this kind dispenses with acitalii^ 
or with taking the oath of calumny or malice, or the o«h of 1 
Since, however, tlie declaration must accord with the form of the petilic: 
a petition must be made at the very beginning of the euit, either on 
part of the plaintill' or of the defcndaut, if he wishes to make one, el 
iu writing or by ward of mouth, and [such petition must] forthwith 
inserted in the acta. Concil. Lat. iv. A.D. ISIC, in Decret. Lib. V. Tit— 
c. S5, orders this mode of procedure in visitation. Ayliffu ISt ; Lrm 
Forms 41, 357. 

(87). Law's Forms, p. 357. 

(28). Law's Forms, p. 42, 55, 69. See Acts in Jud^nenl, ^ 
tical Courts Commission, 1883, Hist App. I. 197. 

(29). Law's Forms, p. 59, gives a list of plenary causes, vit. (■} all U 
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foarily, tbe proceedings are null and void from tlie com- 
sue Dc« meat, because it \& ultra v-h-es for the judge to dispose o£ 
them Bammarily (*"). If, on the contrarj', in anmmary causes 
the proceedings are plenary, sach proceedings are valid and 
binding (*■). 

Actios. 

11. Civil actions are of two kinds: (I) those which are 
broBght to ascertain that purely ecclesiastical acts have been 
properly performed, such as an election, a resignation, a poatula- 
tton, a vow; and (2) those which are brought to obtain civil 
redress for a private wrong. The former class of actions may 
W dealt with in a summary manner C). Not so the latter, 
unless by consent, since they are either brought by those who 
*re forbidden to litigate in temporal courts, or else are instituted 
to obtain satisfaction from a wrong-doer by means of spiritual 
eensares. The latter class of actions therefore, although civil in 
fofoi, involve a criminal element ('*), 

liar; prDc«cdingE in Holemn form, (i) causes of legiicy, (3) defumalion, 
(*)i of divorce or Bepariitioa, (5) o£ dilapidation, (*>) of jactitation of niar- 
^■Bi'i (T) eulitrsctiau of procurnlions, (8) subtraction of annual pcQBioni, 
(^) pvrjuiyat tlie instance of parties, (10) aimonyai. the instance of parties, 
(11) corroction by the voluntary promotion ot tlie judge's office, (12) usury 
** *■'•* instance of parties, (13) injection or violence to cle:^ at the 
'*■'"*•'* of parlies, (14) impediments to marriage, (15) seats in Cburchea ; 
•"" ttiany ot these are no longer the aubjiict- matter ot apiritnol juris- 
•iirtioa. 

<*>), ijinoccnt in. in Uecret. Lib. l Tit. m. c. 22 : The process con- 

jfT*** contrary to the form of our rescript and the order of law we 

'"'**« to be a nuIUty (inanem). 
J**)- Ayliffe 151 ; Law's Forms, p. 60. 

jJ *)• Innocent in. in DecruL Lib. ii. Tit. vl c. 5, g 1, says; Lest ilie 
"*h should suffer injury through a long delay in spiritnaU and 

•""P^rals. 
***J. Ot such a proceeding Innocent ill. in DecreL Lib. v. Til. l c IG 
J* '• Although the action concerns a crime, yet it is not a criminal cause, 
™* <B«y be conducted by a proctor. A civil action was hroui^ht before 
~^^ ap. Oratian Cans. ii. Qa L c. 7, petitioning for reiustalcmeiit in 
' "Xtefice on the ground that there was no crime deserving deprivation, 
****aiW)lu8 in Ayliffe 154. 
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12. The presence of the criniinal element in civil action* 
instituted before a spiritual judge not only reqnireB (1) plenaTJ 
procedure to be adopted in all such actions whenever the faci* 
are in dispute, but also (2) greater strictness to be observed i* 
the conduct of them than would be necessary in civil tictio'*^ 
before a secular jndge. and (3) more perfect proof of the fac5«s- 
When the procednre is in criminal form this strictness is inters «- 
fied, since the Church, being before all things the kingdom d 
righteousness and justice, accounts it preferable that ma-any 
guilty of private wrong-doing should go nnpunished in t'fcifa 
world rather than that one who denies his guilt should 1* 
punished unjustly (^). A private accuser is therefore plac^^ 
at a great disadvantage, as being one who prima fanf. violft."fc«* 
the law of Christian charity by publicly attacking his broths*'* 
reputation. 

13. As every spiritual canse, civil as well as criminal, tm^** 
avowedly for its object the peace of the Church and the ct^-miv^- 
posing of all differences (**), two things are required from eT^»"«^ 
private individual who would set the jndgp's office in motiou. ^^ 
his own interest: (1) he must be able and willing \a carry "•^^^s" 
cause through to a decision, and may be required to find Becu«r-m If 
to that effect (^); and (2) he must be prepared to take the «r~ ' > ' 
called oath of calumny {*'), whereby he pledges himself that> ^' 

(34). See Dudpline GtittraUy, note 52. 

(35). Const. 6 Edmund, A.n. 1231!. 

(36). See Acli in Judgment, g 4. 

(37). Coacil. Tolet. sm. A.D. C53, Can. 2 ap Gratian C 
allowa oaths to be lawful (I) to make leagitea of pea», (2) I4 
good-will at friendR, (3) to give credit to the Btatenients of w 
(4) to establish iauocence when witnesses are not forthcoming. 
Forms 282 states that four kinds of oaths are in iisi^ in courts Chriiti 
(1) the oot/i oftmtk, which litigants and witnesses lake to answer tnil.3^ 

tlie beat of their knowledge in regard to such things as c . 

and to the best of their belief as to such things as are not matter* of f^*^ 
soual kuowledge— Const 17 Boniface, A-D. 1261 ; (2) the ouA dteuor^ ^^ 
fx oJUia or of jntTgatitm, whereby the principal party either conlesi^ ^ 
purges himself. This oath, deprecated by 25 Hen. vnu c. H, wuabtHm^'^ 
by sec. 6 of 13 Car. 11. c 12, so far as the compulsory taking of it if eof 
cenied ; (3) the oath 1/ catumny, or oath against vexatious liligMioii. * 
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is not proceeding maliciously or vexatiouslyO- These things 
are not reqnired from a public person, because he is presumed 
to be acting in the interests of the Church. 

14. The principal points wherein procedure in a civil cauGe, 
if it comes into judgment, differs from the procedure prescribed 
in a. criminal cause are: (1) The libel must specify the remedy 
which is asked for, whereas in criminal causes this is not neces- 
sary; the judge, who is conversant with the law of the Church, 
will decide as nnto law and justice shall appertain. (2) A defen- 
dant is not contumacious ipso facto by not appearing when cited, 
bat requires to be libelled against or accused of contumacy 
Hefore he can be punished for it. (3) Peremptory exceptions, 
Bnch 03 a plea that the matter has been judicially settled, may 
be mode at once, without waiting for contestation of anit, as in 
a criminal cause (^). (4) The judge may in some cases accept a 

'onu of which ia the oa(/i of malice. This may be ndminiatered lo both 
liti^asti at any slJige of the proceedings ; and (4) the oath axipphtonj — See 
'^ralidn CniiB. il Qu. v. — when the plaintiff haa more than half proved his 
■^^^Snd prnjB tlint he may be allowed to complete the proof by hia own 
"•t The oath of calumny was required by Justinian's legislation, and ia 
"^'erfied to in the law of the Emperor Henry n. a.d. 1047. Itiaajiptoved 
"' ^T Honorius u. in DecroL Lib. ii. Tit. VIL c. 1, and Lucius lu. to Bishop 
"f S,)y and Archdeacon of Norwich, Ibid. c. 5. CoBst. 24 Otho, a.d. 1237, 
™Joing it Lynd. 72, lOS. As to other oaths, Lynd. 298 mentions the oath 
**ith against heresy, the oath of canonical obedience, and the oath to pay 
'****». BmAcUin Jwlgmmt, note 1 38. 

, f ^S). According to Law's Forma 283, in this oath the party states (a) that 
t.^ ** persuaded that hia cause ia just and good, (6) that when interrogated 
^*'iU not deny what he believes to be the truth, (c) that he will not 
^^'^'"iDgly use [alseliuod in proof, (d) that he will not fraudulently seek 



i^ 



■y", (t) iliat he has neither gii 
*iial he haa iiaid no other fee 



'r> 



■ offered a bribe to w 
than those allowed by the a 
n the linea— 



These 



-ntions are a 

" You this sliall swear that this your suit doth seem 
Right just to be, at least in your esteem. 

That yoti when asked the truth will not deny, 
Nor pTottiiso anghC ; neither that knowingly 
Vou any false proofs will employ. 
Nor urge delays the other to annoy." 
^ ^©). See Act4 m Jtulgnunt, § 30. 

VOL. U. Q 
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single witness or a private inBtrnment as proof, or allow tli* I 
oath suppletory to be taken by the plaintiff to convert hiiH- ■ 
proof into full proof. In criminal causes half-proof can onlj ** ■ 
accepted where it ia fortified with other confirmatory evideac* ■ 
or a presumption (*''). (5) After a conclusion in the cao**' 1 
witnesses can no longer be admitted. | 

15. It is a first principle of justice that every caose mnsb " ' 
decided in accordance with the laws which were in force at ^^ 
time the subject-matter of it occurred, and every crimi*"" 
cause according to those which were in force at the time '*"' 
instance commenced. A privilege obtained or a law pa»^^ 
during the time that a matter is being judicially contested 4*** 
not affect the issue retrospectively, unless the law or privil*=^ 
specially includes pending suits (*'). 



Accusation. 

16. Accusation is a mode of proceeding in criminal caia^*^* 
originating eitra- judicially, but contemplating also a JQdi<3^^^* 
trial iu case the charge is denied, in which one person publi*^^ 
accuses another of crime, and makes himself responsible-, " 
necessary, to prove the same, not for the sake of his correcti*^'™' 
but for public vengeance. It may be made either (1) in syi*-*" 
or (2) in audience ; but if the charge is denied, it can only ■>* 
judicially sustained before a judge. 

17. The essential features of procedure by accusation c»-*~*' 
(1) It is undertaken for the purpose of public vengeance Cj^'' 
hence the accused must first have been warned ("), and w- i*^" 
out previous warning it ought not to be allowed, except in •fc-1'^ 
case of what are called excepted crimes ("), viz., 

(40). Honoriua ill. in Decret. Lib. n. Tit. xu. c. 13 ; Coelcsii 
Tit. XI. c 27 ; Innocent iiL Ibid. Lib. in. Tit. zxvn. c. 3. 

(41). AvliffelSa. 

(42). Imioceut m. in Decret. Lib. v. TiL L c 16 : J 
tulcd for deposition, and denunciation (or correction. 

(43). Pseudo-Isidor. in Decret, Lib. v. Tit. I. c 2. 

(44). Innocent ol a.d. 1206, Ibid, c 20; Lj-ud, 73 
See note 112, and i>iKijjftM Generally, g 6- 




Canonical Procedure. 243 

Bimony, sacrilege, homicide, forgeiy, and embezzlement, (2) 
It does not apply to cases of notorious crime, — in these the 
judge proceeds, of mere office, without aa accuser (**} — to casea 
of heresy, which are established by inquisition, or to matters 
nliich are usually dealt with in visitation courts (*"), but only 
to crimes known to the accuser which might otherwise have 
remained nnknowa. (3) The accuser takes upon himself the 
onus of proof (f); otherwise it wonld be presentment, not 
accusation. 

18. Procedure by accusation is regarded as specially odiouB(**), 
IjecaDse it is a breach of charity to expose non-notorious crimes 
for pnblic punisliment (*'). It is therefore sarrounded with 
several safeguards (^): (1) The accuser must be a person law- 
rally competent to accuse (^'). (2) The person accused most 
™ one whom be may accuse. (3) An inscription must be 
•*>Iemn]y made (*^). (4) Caution must be given for the judicial 

(■**)- Ambros. ap. Gralian Caua. it. Qu. I. c. IB : Manifest tilings need 

■ecnaer. Eiigenius m. in Decret. Lib. v. Tit, i, c 9 : A crime pcrpe- 

7***fl ia pubUc needs not the voice of au accuser. See nulea 12fi and 

las. 

(46). Innocent m. in Decret. L c. c 21, nevertheless cleularea that criinca 
'^uiic«I for correction in visitation may, if grave enougli, be dealt with 
^* Punisbment. 

f^'). Gr^ory, a.d. 698, ap. Gratian Caus. vi. Qiu v, c. 1 : The onus of 
V^^' nals not on you [the accused], but on the accusers. Craisson, § 5800 ; 
™ *Ccuaer who does not umlertake to prove his charge is only a denouncer. 
C*S). Pseudo-Isidor. ap. Gralian Cans. vi. Qu. 1, c. 16 : It is the height 
■^ **>i<iuity to disparage and accuse brethren. 
■ t^Oj_ Augnsiin ap. Gratian Cans. ii. (Ju. I. c. 19 : Offences committed 
T"^***^ all should be corrected in the sight of all ; but secret offence* 
»_****ld be secretly corrected. I.yud. 334. See on detraction, Lynd. 61, 
"^ • ' 8, So Liguori Lib. rv. n. 247 ; Delinquena jus habet ad servanduni 
^**& faioam ; because an accusation incapacitates [or proniatioa until it 
"^^wposMl of, according to Gregory in Decret. Lib. v. Tit, I. c 4 and 16. 
^"HJ), Ayliffe 24. 

^^ I), Const. 6 Clarendon, A.D. 1 1 64, requires accusers to be cerli tt Ugatti; 
■*»«do.FeIii n. Ep. l c 17 in DecreL Lib. v. Tit i. c. 1 : If there be 
"^ « legitimate accuser, let not the accused bo called upon to answer 
**ieetnr), 
'*i2). Cod. Theodos. Lib. u. Tit. 2, c. 1 ap. Gratian Caus. iv. Qu. iv. c. 2, 
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prosecution of the charge if necessary. (5) In the indio^ 
prosecntion tlie foruis of law must be followed most strictly'- 

10. Al! persons are not allowed to come forward as accas.^!B- 
Those who are disqualified are: (1) women and children C^' 
(2) criminous (*^) or infamous C*) persons, including apoet^stn 
and heretics ("); (3) paupers (s!"), and those who are pai3- to 
accuse C^) ; (4) avowed enemies (J"*) ; and (5) persons excc:«it- 
innnicate with the greater excommonication (*<•), and gener^rff 
ftU who are forbidden to be received as witnesses (*"), Nc»Wi 

and Caus. ii. QiL ill. c. 3 ; Innocent m. a.d. 1202, in Deci-et. Lib. v. TJ*- 
c 16 ; Concil. Ut. iv. A.D. 1215, Can. 8, Ibid, c 24. 

{53). Dig. ap. Gralian CauB. n. Qii. 1. c. 14: Some are forl.idd««» *• 
accuse because of Bex anil age, as women and children ; otbeiv beo t* * * ^ i 
of an obligation, m llioae who are in another'a pay. Cod. ix. Tit. 1. 1. *-* 
Ibid. Cam. xv, Qti. in. c. 1 : A woman is not allowed to be an accuser ** 
a crime which comes into public judgment, unless glie is pr«eciilir>^C * 
wrong done to herself or her belongings, 

(54). Concil. Const. A.n. 382, Can. 6 : Tliat they who have been llt^:^^'^ 
selves before accused be not allowed to acctise a bishop or i li i|!j iii' ^" 
Gratian Cans, ii, Qu. 1. c 14 ; Pecudo-IsidoF, Ihtd. Caus. in. Qu. iv. ^~ *• 
mentions incestuous persons. Caus. vi. Qn. 1, c 3, 6, and 17. 

(55). Codei Eccles. Afric. 129, and ConcU. Cartliag. vn. a.d. 419, ^^P' 
Oratian Caus. iv. Qa 1. c. 1, excludes from accusing ^ves, freedmenr ^*^ 
forbidden by the laws of state, and infamous persons, heretics, paganSiv. "' 
Jews. Psoudo-Isidor. ap. Gratian Caus. IL Qu. til c. S3 ; also C^us- ^^■"' 
Qu. V. c. 4, 9, 10 ; Caus. vi. Qu. I. c. 2, 3, 17, enumerates as inftu«»^^^°' 
persons, homicides, perjurers, robbers, poisoners, adulterers, cravens '" 
war, robbers of churchee, slanderers of others. 

(66). Concil, Const, i.n. 332, Can. 6 : That heretics and schismatics *^ ^**^ ' 
not accuse orthodox bishops. Gmtian Caus. ii. Qu. vii. c S3 ; Cau»- ^HH 
Qu. IV. c, 1 and 2 ; Caus. vi. Qu. 1. c. 17, ^^M 

(57), Dig, ap, Oratian Caus, ii. Qu. 1, c 14. ^^M 

(68). Ibid. ^ 

(59). Pseudo-Isidor, ap, Gratian Caus, in. Qu. it. c 10, and QiL v. <^^ * 
3, 4, and 13 ; Pseudo-Mtephcn ii. Ep, 2 in Decrel. Lib. v. Til, L <3- ' '' 
Alexander in. Ibiil. c 13 ; Innocent in, A.n. 1206, Ib<d. c 19. 

(60). Concil. C'arthag. tu. a.d. 419, ap. Gratian Caua, iv, Qu. t c- ^• 
Pseudo-Iflidor. Ibid. Caus. IL Qu. til c 4 ; Caua. m . Qu. iv, c. 7 j ~ 
tt. Qu. 1, c 14 and 17. 

(CI). Gratian Caus. ui. Qu. v. c 517 ; Caus. vi. Qu. 1. e. 5 and 19. 
Actt in Judgment, % 39. 
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ha^fver, excepting conspiratorfi and persons excotumuuicate, 
ar^ excluded from being accusers for wrongs done to them- 
sel'vea (*"). Presbyters and deacons are forbidden to act as 
accsnsers, even in their own causes, and should procure some \a.j- 
ma-u to act for them if necessary ('^). 

20. No one can be lawfully accused by an inferior ("*), nnless 
tlx^ latter is seeking redress for a peraoual wrong 1^'^). Hence 
a Chriatian may not be accused by an infidel or Jew (*"), nor a 
pr^ishyter by a layman (*"), nor a bishop by a presbyter (®), nor 
& Tnaster by a freedman or servant ("*). All persons are, how- 
ever, at liberty to denounce a superior for correction, provided 
tUo charges are true ("") ; but this is not accusation, the object 
of which is vengeance. For the same reason neither the pope 
uor the sovereign can be accused by any one in the proper 
sense of the term (*'), but both may be supplicated for redress 
in their own courts, and may also be denounced for heresy iu 
an ecumenical synod ("-), 

(82). Concil. Const, a.d, 382, Can. 6 : If any one bring a private or 
penons! Accusation ... no regard eliall be liod of the jwrson or religion 
of him who brings it Codex Ewlea. Afric. 129 ; Innocent IIL in Decrel. 
^"^ t- Tit 1. c. 20 ; Lyud. 304 ; Ayljffe 34. 
(88). ConciL AutiBsiodor. a.d. 073, Can. 41, 

(W), Piendo-Cleraena ap, Gratian Caus. vi. Qit. I. o. 5, reijuires tlie 

•^» of preabj'terH to be tbeir eiiuak. Caus. vi. Qu. I. c 2 : A,i 

P'^Wk cannot be judged by inferiors, no more can they be accused. 

, ™''- Concil. Carthag. lu. a.d. 397, ap. Gratian Caus. iv. Qil vl c. 1 ; 

^ P*^acln of the accuser 'a reprehensible, let him not be admitted to 

except to maintain Ms own rights (raiuw), so that they be ecclesi- 



■« or Criminal rights ConciL Carthag. vii. c. 2, a.d. 419, Ihil.cz-. 
•*'«Oin accusation ifi forbidden have a right to accuse in their own 

L '■ **««udo-l»idor. ap, Gratinii Caua. in. Qu. iv. c. II. 
iji '' ^ '^tian Cana. ii. Qu, vri, c, 1, 2, and 3 ; Alexander in. in Deccel. 

J '■ ^ «^tian Cans. in. Qu. iv. e. 8, 9 ; Cans. vi. Qu. 1. c. 13, 
1. *■ ^«^alia!i Cans. iL Qu. L c. U ; Caua, ui. Qu. v. c. 8. 
Mivti' ^^""^'1- Epaon. a.d. 517, Can. 24 ; We allow laymen, it lliey hn\ij 
' , K criminal to object, to pro|)OHnd it against clergy «[ any degree, 
^"•"tat they say is the truth. 



Cii). 



Ai-Uflfea4. 



(72). Graliau i. DisL XL. c C 
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21, To prevent accnsations being maliciously made, no accns^^' 
is allowed to attempt judicial proof until lie has entered into a 
bond pledging hiniBelf to submit to the same penalty in case cr:>f 
failure which woold be inflicted on the accnsed if the char^"* 
should prove true ("). Tliis is termed inscription or subscript 
tion to the law of retaliation (Itx talionis) ^*). An accnse^cr-, 
moreover, who fails on one charge cannot be heard on an ^J 
other (^°), because he has thereby become disqualified fc»^'' 
being an accuser, and may be excommunicated for slander ("_,,J- 
Inscription is not, however, necessary when the crime of a 
stasy is charged C^). 

22. Since the effect of accusation is to render the accuse* 
incapable of promotion until it is disposed of (•*), one who object" 



(73). Concil. Const. A.D. 382. Can. 6 : Let not informers be permittw- 
to produce their allegatiouB till tbey have obliged themselves in writittfci-^ *■ 
10 eome equal penalty, if it appear that the information wna fnlj^&J^^^ 
Gregory ap. Gralian Cans. v. Qn. vi. c. 2 ; Pseud o-Isid or. UnA. Cau^^ ^ 

11. Qu. viii, c. 4 ; He who objects a crime, let him put in writing Iha -^^^^ 
lie will prove it. He who fails to prove it, let him bear the peiialt3i^~~^L^ 
which he pressed for. IhiA. Caus, II. Qu. il c 2 : Let the false acciiBeg-^^^I 
who fails in proof receive the like retribution (lalionein). Concil. Lat, IV"^^ "^^ 
A.D. 1215, Can. fi, Jiirf, C. SI i Accusation ought to h* preceded hy lafl-fur-*-'^^ 
inscription. Tliis is also required by the Bull of Pius v. a.d. 1566, CmrK^^"*" 
primum. See note 47. — ^s; 

(74). Pseud D-Isidor. ap. Gratian Caus. ii, Qu, m. c. S ; Innocent in. iir*'-^^ 
Decret. Lil>. V. Tit. i. c 14 ; Lynd. 73, 378 ; Ayliffe 23, ^__ 

(75). Concil. Carthag. vii. A.n. 419, Can. 3, in Codex Eccles. Afric 130 *^^--" 
Concil. Bom. a.d. 704, in H. and S. iii, 260. 

(76), ConciL Elib. a,d. 305, Con. 74 : II he has failed to prove [hie -2--^* 
ctiai^] before the assembled clergy, let hira becxconnnunicateJ(ab9tineri£""^^^^ 
for five years. lh\d. Can. 75 ap. Gralian Caus. ii. Qu. iv. c. 4 : But \£^ 
any one charges a bisliop, presbyter, or deacon *ritli false crimes and canntt:^ ^^^ 
jirove them, we decree that communion should not be given him, evien ^^ 
the end of life. Stat. Eccl. Ant. Can. 56, a,d. 505 : Let the bishop excou^M ^^ "^ 
municale accusers of brethren who fail to prove their charges. Hadria^^^^^^"' 
IhH. CauFi, V. Qu. 1. c 1, directe a false accuser to be flowed. ~ 

A.D. 694, /it(i. Qu. VI. c, 4, orders a false accuser to be e 
Concil. Agath. a.d. 506, Can. 32, Jiirf. c. 8, directs him lobe "kept aw 
from the threshold of the Church and the communion of the faithful" 

(77). Ayliife aS. 

(78). Gregoty in Decret Lib. v. Tit. I. c. 4. 
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a crime by way of accusation muat also give secnrlty that he 
will persevere in prosecuting it until sentence is given ("). A 
criminal accusation cannot, therefore, be witbdrann or com- 
jiounded for, when it has once been brought, without leave of 
lb© judge (*■), and even if it is abandoned before inscription, 
Ihe accnser must be required for ever after to hold his peace, 
"P, as it is Raid, perpetual silence must be imposed on him (8'). 
An (iccnser who withdraws without leave may be punished for 
deserting the cause (^*). Leave is only given to withdraw if 
'O the accusation does not seek to establish a greater crime, or 
''~) the prosecution of it might lead to bloodshed. 

23. If an accusation has to be established in judgment, the 
pi'oceBB is the same as in any other criminal suit. There must 
^ ft proper libel in writing (*'), contestation of suit, exceptions, 
'*' plication 9, and proof by witnesses, or by instruments clearer 
"*n noon-day (^}, a term probatory, and a conclusion (**), and 
"** Cause itself must be determined within two years (**). 

—4. Prior to the eleventh century, procedure by public accu- 

^■*ioij was the only mode of proceeding for public vengeance 

to a private accnser ; for proceedings in visitation 

***^8 were taken for correction (*'). Since that time it has 

^&). Ayliffe 25. 

'^O). Or^Qiy in Decret. Lib. v. Tit. xsii. c. 1, gives as the reason. Lest 

^ Agreement sjionld prove not to be tbe reGult of charity but of the 

■«er's having been bought off. 

^^Ij. Innocent ni, a.d. 1198, in Decret. Lib. v. Tit. I. c. 14, sayitthatan 

*'«er may witbdraw a cliarge before publicity is given to it, bnt in that 

*^ JBnst be required ever after to hold his peace. Lynd. 73 says that 

^ccnsed's composition ia equivalent to a confession. As to cases which 

5^ be settled, «ee Decret. Lib, i, TiL XIXVl., and AcU ia Judgment, g 19, 

^^S). Gregory ap. Gratjan Cans. v. Qu. vi. c. 4. See also Caua. il. Qu. HI. 

■ * sods. 

^^3). pHeado-Isidor. Ibid. Caua. II, Qu. viit. c. 1 ; Decret. Lib. u. Tit. 

^•Sl). Cod. Lib. rv. Ibid. Caus. n. Qu. viii. c. 2 ; Pneudo-Iaidor. Ibid. c. 6, 
^Xiirea the chief uritnesaea to be produced personally. 
^«5,'. AyUITe 20. 
^«6). Aylilfa 163. 
C«7). Bouix de Jodie n. 114. See note SI. 
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gradually become obsolete, partly from regard for the repot** 
tion of others (**), but still more from fear of the pena!ti« 
incurred in case of failure (^). In most coantries spiritual 
eourta are no longer allowed to proceed vindictively, bat oiilj 
for the soul's health. In this country the place of accnBation 
has been taken by jodicial denunciation and the promotjon of 
the judge's office when the facts are denied, whereby the accnser 
attains the same object, provided the judge allows his office u 
be promoted, and does not expose himself to any risk in case oi 
failure (""). 



Dknu>'ciation or Presentment. 

25. Denunciation is a mode of procedure in which an indi- 
vidual denounces or presents another's offence to the Chn'*''' 
without undertaking the onus of proof, in order that t»* 
offender, as circumstances reqnire, may receive either wamin8' 
correction, or punishment (*^). When the object in making t*^* 
dreseatmeut is to obtain redress for some private wrong, it ** 
called a complaint (querelii). When the presentment is *^ 
common fame, and not of a fact known to the denouncer. ' 
forms the prelude to inquisition (*^). 

20. Denunciation is said to be of three kinds ("')—{l) patero** 
or evangelical, (2) canonical, and (3) judicial. Paternal »** 
canonical denunciation are undertaken wholly or primarily **" 






(88). Lyiid. 332. 

(89). Oratian Caus. it. Qii. ni. c. 8 : If tbe judge says, Toi. 

proved it, he spares the accuser. But if he says. You have Blundered ■** . 
lie condemns him. Const. 1 Laugton pronounces sentence of «ioomi«»**^ 
cation on sucli as slander others. See Siiiritaal Courts, not« 56, 

(90). Ajliffe 28 ; Ecclesiastical Courts Commigsion, 1883, IL 807. 

(91). Innocent III. A.n. 1202, in Decret. Lib. v. TiL t. c 16 : Ac ^**^ ], 
tion is instituted for the purpose of deposition, denuaciation for ctff* f, 
tion. The employment of denunciation for the purpose of depositi«"f;^ ^^ 
of comparatively late origin, but Innocent ill. Ibid, c fil allows vindirf* 
penalties to be imposed for crimes eatabliahed by inquisition. See not' ^ 

(92). Concil, LaL iv, in Decret. Lib. v. Tit. i. c, 24, quoted note 9- 

(83). Ayliffe 2ia Innocent ill. in Decret. Lib. ii. Til. t. c. 13 menll 
two only, paternal and judicial Lynd. 311. 
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the amendment o£ an offender, and, according to the Gospel 
precept, onght to be preceded by twofold personal warn- 
ing (**). Judicial denunciation, on the other hand, is under- 
taken to procure the redress of some pnblic or private wrong, 
uid being the mediaeval substitute for accusation, it may be 
reeorted to without previous warning whenever the canons 
dlowit(»). 

27. Paternal or evangelical denunciation is a reporting to 
the Chnrch, or to the prelate who represents it, a matter which 
l"*s already been the snbject of two private warnings, in order 
that by means of a third warning, coming from the prelate as 
s fatier, the offender may be brought to repentance. It is 
wUed evangelical, because it is made in accordance with the 
™6pel precept. It may be made by any cue, and by whoni- 

(8*X MBit, XTin. 16-lT ; Luke svn. 3, 4 ; Coucil. Aurel. V. a.d. 541. 

'*'i- 17; If any cpnehasacomplaint against a liishop, let him li ret approach 

"un in the spirit of charity, that, warned by friendly intercourse, he may 

*' Uiose matlere right which are the causu of complaint. Haeda Poenit. 

^- 7 ia a & S. HL 331. Concil. Ebor. a.d. 1196, (in. 19 : Let him that 

* *«**pecled oE a crime upon common fame be familiarly admonished once, 

'*'^*'^ uid Lhrice by Ihe dean of the place to reform himself ; which, if lin 

^ "ot, let ihc dean rejuove him, in conjunction with two or three more 

^«i whom lie hath lost his repulation ; if he cannot be reformed by those 

^'•'>«v let Lira tell the Church, t.e., let him be reproved in the chaptci', 

r***i upon conviction or confession, he may be canonically punished ; "X, 

_oe Jeny il, and caanol be convicted, a canonical purgation may be 

J'*'»wd him, so that the compurgators do not exceed tlie nTimber of twelve, 

^^* tl»t more or fewer be accepted, according to the quality and circnni- 

Ip**"^«» of the person and of the infaniy, at the discretion of the judfj^e. 

^^**«ll. Lat, IV. A.D. 1215, in Decret, Lib, v. Tit. l. c 24 : Ah Uwf ul accus.i- 

!**** tniift be preceded by inscription, so denunciation must be preceded hy 

^™*»"ilahle warning, and inquisition by the presentment of fame. Innocent 

^\' ''*»i Tit. m, c 31 rejwata these words ; also Lib. i. Tit. isvii. c. 1, and 

7***- II. Tit. I. c. 13. Const. 26 Langton, a.d. 12^2 ; Concil. Lugdun ii. 

- ■*- ]?74, in Seit. Lib. v. Tit. xi. c. 9 ; Ctinst. 24 PeckLam, A.D. 1281 ; 

**»*i. 143, 211,278. 
1^^**). Const 5 PeckJiam, a.d. 1279, and Const. 21 Pcckham, a,d. 1281, 
^*^^**rf in Dixipline Generally, naxa 17 ; Coast. 1 Winchehrea, A.D. 1305. 
^T^***! 2 Stratford, a.d. 1343, orders punishment to be inflicted (rithoat 
5**^ing for neglect of clerical diess. Lynd, 132, 127, 186; Crai 
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Boever made it should be received by the prelate to whom it> 
made as a private commutiication, and may not be made tT 
basis o£ proceedings in judgment (*"), 

28. Canonical denunciation, on the other hand, is made B-^ 
only for the good of the offender, but also for the public gow^^^' 
and it is made to the Church publicly and solemnly (*^). It ongt:^ "•< 
therefore, always to be contained in articles reciting that tfcr:^* 
offender has been already twice privately warned, and unle- ■ — i^ 
this recital is contained it ought not to be received (**), It m,- i* J 
he either (1) general or (2) special (^). In a general denunci- "*'^* ' 
tion, one who may not accuse may denounce, and in it t^fc=^* 
superior does not proceed unless the matter denounced is fonK=^ ^ 
to require it. A special canonical denunciation is made M ■ y 
one who has a special interest to serve, as by a patron w^fc^:^" 
desires to have a good incumbent {'**). If, however, the matt — ^ ^" ^ 
complained of is public, there is no need for proving privifc— "^* 
warning (^*^). 

29. Judicial dennnctation is by many considered to bo ide- — •'^' 
tica! with canonical denunciation, and to differ from it only -^ " 
that it is made for the purpose of judicial proceedings bei^cr;^^? 
instituted in the public interest, rather than for the good of t T^fc^^^ 
offender. In itself it is not a jndicial proceeding, but onlj' — ' 
prelude to provoke the exerciseof the judge's office, and a speci — ■^** 
of accusation in which the informant is not made a party in t "^^^^ 
cause. It should therefore (1) always be made in writing, r"" — ■' 

(96). Stremler des Peinea EccMBiaaliciues, p. 2C9 ; Craisson, §0*13.^^^*=^' 
this coumtinication int^t be regarded aa private. 

(07). Coiicil. Westminster a.d. 1200, Can. 7 : That prelateB do not ^^^^=** 
communicate their Bubjectn without canonical warning ftret given UitsS — - ^ 
except their crimes be anch tta bring them under « general excomoi n— ——'*'" 
ration. Alexander m. in Decret. I^ib. iir. Tit. n. c. 4 authorises the Ai- ^*''^' 
liishop of Canterbury to depose concnbiaary clerks if they do not di*J *" 
after warning. Alexander ill. to Bishop of London, I\nA. c. 6. ^^ 

(96). Innocent ill. in DecreL Lib. v. Tit. l c. 20 : It the aaid bishop ^•^^^ 
not been warned by them [his accusers] touching tlie alleged eic«s«», 
you repel them from making presentment. A jHffe, p. 21, 

(99). Ayliffe 210. 

(100). Ayliffe 810. 

{101). AyUffeaiO. 
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•Htl) the solemnities nanal in cases of accnsation, excepting the 
inscription ("«). and (3) it should name the persons through 
•^toia the crime may be proved, because the same eseeptiona 
""^y be taken to the witnesses that might otherwise have been 
'■ten to the accuser (""). In accusation the third reqaire- 
'"^nt is not necessary, because the accuser takes upon himself 
•'■e onus of proof. Unless sufficient evidence is indicated 
"* ppove the crime, a judicial denunciation should not be 
•■eceived (»"*). 

■30, Both canonical and judicial dennnciation may be made 
'they (1) solemnly ('**), as in a visitation conrt, when the 
P^"^ple, or their representative synods-men (^'*) are examined 
F**^*i oath under pain of escommunication, called the oath of 
** **istiunity (**") ; or (2) at some other time, publicly or pri- 
'^^^ly. In the first case it is called public, in the two latter 
""^■^"Wte dennnciation ("*). 

^ X. No one is bound to give information of another's offence 
'fess (1) it is a mortal sin i^'^') ; (2) is certainly known to the 

t^OS). Innocent nr. in Decret Lib. v. Tit. L c 16. 

^ *03). Inuocent rn. Ib^d. c. 20. Ljnd. 278 ; If a jndee, liy virtue of s 
^ J^^^^^ntment, proceeds to inflict peimltiea [i.e., not for correction], the 
*^**sed may take the dame exceptions lo the denouncer that he might 
"■^^^ done to an accuser, 
^ I «4). Lvnd. 276. 

€ "* «6). Beiffenstuel Lib. v. Tit i. No. 89. 

^ ^»«6). Condi. Lat. iv. A.n. ISlfi, Can. 6 in Decret. Lib. v. Tit. i. c. 25, 

^.^** Tit. viL c 13. ConaL 17 Edmund, a.d. 1236 : Let there be two or 

^»^ ■•** men in every deanery, wbo bave God before tbeir eyes, to denounce 

^ public excesses of prelates or otber clergy, at the command of the 

*"^^V>l,i,hop or his official. Lynd. 277. 

^ X(i7). ConciL Mogimt. a.d. 651, Can. 8, in Decret. Lib. v. Tit. xxxiv. 
^ ^» ijuoted note 124 ; Peeudo-Isidor. ap. Gratian Cans. xsxv. Qu. vi, c 7. 
-^J^'**. ae Edgar, A.D. 960, requires the clergy to denounce in synod (*.«., in 
;» **i tslion-court) those whom they cannot bring lo satiafaciion. Concil. 
"^^*'*. 17. A.D. 1215, Can. 6 in Decret. Lib. v. Tit. c 25. 
C 108). Lynd. 278 ; Ayliffe 210. 
.,^_ < 109), Bae<lae Poenit. v. 7 in Haddnn & Stubba in. 331 : Let him who 
^l^-^wn over the morlal sin of another, and does not warn him according 
"^ the Gospel rule, do penance for so long as he has failed in his duty, 
"^^-liife 211 ; Can. 6 Edgar, a.d. 960 ; Lynd. 27a 
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informer ("") ; and (3) nnless the giving of informntioi) i* I 
likely to lead to some spiritual good('"). Yet every one i» I 
bound to give such information ("-) if the offence, besides being ■ 
a mortal siu and known to tbe informer, is also one which dw ■ 
spiritual harm to tbe commnnity, or to others ('"). Among I 
others, however, accomplices are not included ('"). I 

32. Certain matters, again, cannot be made the subject f' I 
denunciation. Thus no one can be publicly denounced ^^ I 
bygone offences after the period of penance prescribed by **'* 1 
canons has elapsed ("*). Some offences are therefore barred "5 
an interval of six months, others of a year, others, again, of fi** 
years, and all by twenty years("*). Instead of varying periods, t.*** 
statute law of this country has interjiosed, Sxing a time limit * 
the institution of public proceedings for the correction or pun i^ _ 
meutof offences, of sis or eight months in the case of laymen t* 

(110). Lynd. 311. 

(111). CraJBSOD, g 5836. 

(112). Lyud. 73 says, in caaea of adultery, rape, iucesi, treason, 
and exceplfld crimes, p. 311. 

(113). Baodae PoeniL v. 7 in H»»d(lan and St\ibbs IIL 331 ; Ci 
§ 5S34. 

(lU). Aleiander riL in Decret. Lib. n. Tit. xx. c 10. 

(U5). Isidor. ap. Gratian Caua. xxxill, Qu. II. c. 11, ft-wigns seven y"^^**? ' 
as the period of penance for auy mortal ain, whidi period may be iUm<i-^^'" 
for some sina and increased for others of yreat enormity. The penite«»- "^ 
of Theodore given penances from one day, three days, seven days, i*..V^ 
fievea years, ten years, twelve years, and fifteen years. Schmaligrt*^^ 
ap. Bouix de Judic ii. 19 says that a bishop may receive an accuaalii.**^ 
any time. Innocent lit. iu Decret. Lib. v. Tit. xxxiv. c 16 says tfr 
defamed archbishop may be rc^uii-ed tu clear himself by pur^tion f»' 
whole time that he has held his archbishopric. See not« 156. 

(116). Innocent ni, in Decret. Lib. II. Tit. XSV. c. 6. 

(U7). The Act 27 Gea III. c. 44, a.d. 1787, Urailcd the time for <=^^' 
mencing proceedings in suits for defamation (which have been «*- 
abolished by 18 and 19 Vict, c 41, a.d. 1865) to ail calendar months. ^ 
in suits for foi'uicaiion, incontinence, and brawling (whicli have beca ■■ 
since abolished by 23 and 24 Vict. c. 32, i.D. 1860) to eight cak'i"^' 
montliB from Llie time when such offence shall bnve been commii'*^*' 
and forbad them altogether for fornication at any time after tlie parli<* 
shall have lawfidly intermarried. See Free v. BaTgiiync, No. ISr, '* 
Buthery's "Ecclesiastical Appeals." 
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«nd of two years ('"), pxtended by recent legislation to five 
years('"), in the case of those in Holy Orders. If a conviction 
in a common law conrt has at any time been obtained, the time 
litnit for pnrposes of vengeance is extended to a period of 
siac months by former, and to a period of two yeara by recent 
legislation, from the date of the conviction ('^}. 

33, When a superior receives a presentment, it is his dnty to 

let wisely, according to tlie rnle of charity ("'), carefully con- 

ridering the person and the motives of the informer (^, and 

'««nembering that an offender's repntation is as necessary to 

otliera as bis life is to himself (i^). If it is an official present- 

"lent of suspected crime, he shonld warn in private, then before 

•witnesses, and afterwards admonish in coosistorj if neces- 

^"'^ C^)- ^^ •' ^^ ^ presentment of notorious crime, he is 

CUS). By 3 and 4 ¥ict c. 80. sec, 20. It haa been ruled by the Privy 

_****««<al that the commencement of the suit dates from the semce of the 

'^^**i«3ii upon the accused clerk, and not from the dale of the is?ne of a 

''^**i trinary commission. Dtniitm v. Ditdier, Deane and Kwabey's Rep. 

*^-» 5 11 Moor. P.O. 324. 

Clio), as and 66 Tict. c. 32, wc. B. 
^ * ao). 3 and 4 Vict. c. 86, sec. 80, and bH and 56 Vict. o. 32, aec. 5. 
^^■■-^Mn, I 6407, obfserves that censure in such cases is cot true censnre, 
* "^Mly necei«ary caution for avoiding scandal. Liguori Lib. vih 49. 
^*ai). Gmlian Cans. JXVi.Qu. VII. 
or^^^^*" P»*"'l<^l*'*I*«''"P-'3ralianCaiiB.n.Qn.vn.c.l7: Ifanyareaccusera 
[. ""'iiliopa and other clergy, it befits not to hear thera in judgment 

***»< the opinion of their honesty has been weighed [and it has been 
Z/|^'^«Tained], with what object Ihey are thiia pregumpUloiis, whether in 
^7^^^*^ faith or temerity ... tor God's sake, or tor vainglory, or even for 
^**^«*1ousneBa. Jbul. c. 18. 

J , '^ 23). Augnstin ap. Gratian Caua. xt, Qu. in. c. S6 : To ourselves our 

_ - ^ is necessary, to others our reputation. Lynd. 73: In losing rcjjula- 

*^*», life is worse than death. Causing scandal is itself a ground for 

^*»whment. See letter of Charles to OlTa in Haddnn and Stubbs Cl 

^~ Lynd. 237, 233 says that avoiding scandal is good ground for many 

■**rwi«e forbidden acts. 

d!4). CiTDcil, Hoguut. A.D. 8S1, in DecreL Lib, v. Tit. xisiv. c. 8 : If 

y priest, careletB of his conduct, has by bad example allowed evil to bo 

^^^*cled of him, and the people, constrained by the bishop under the bann 

' dhritlianily, have disclosed tiis want of reputation, and there are no 

^*~tuii accusers of the crime, let him first be admonished by the bishop 
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bound at once to proceed of mere office ('*^). If it is a privitB ^ 
presentment, he should forbear to proceed judicially, unieBsO) 
the accused la already defamed ('-^), or (2) he haa Batisfi^^ 
himself by warning that reform la otherwise not to be hop« 
for, or (3) unless the offence is bo injurious to others tiial 
warning is out of the question. Should he act otherwise, 1" 
commits a grave breach of charity (^"'), though not such a wrong 
for which there exists a remedy. 

Inquisition. 

34, Whenever presentment is made of common fame onlyi 
and not of facts known to the denouncer, or whenever there >s 
grave suspicion of the e^dstence of some crime, a case «r\s^* 
for inquisition ('^). Inquisition b the jndge's act Bettuc»? 
inquiry on foot either ex mero molu, in the interests of tfa* 
Church ("*), to ascertain whether the rules of the Chnstian li^* 

apart, then ia tiie presence of two or three witnesses, and if he ref '*'* 
then to aiucnil, let the bishop visit him with public ueasure iu the os^o*^*'^ 
of the presbyters. II even then he refuse Xa amend his ways, let hi«»» , 

Buspeiided from office until he come lo proper satisfaction, lest the faitl» *" 
should be scandaUsed through liim. Gregory ftp. Gratian, i. Dist. LXS ^^'' 
c. 23 ; If anything sliould come to your ears respecting any cleric, wJ"- "■ 
might justly give yoa oiTence, do not believe it too readily, nor let am "»^''' 
known matter goad you on to vengeance, hut, in the presence of the sr-*"^ , 
presbyters of the Church, let the truth be carefully investigated, **_" 
then, if the quality ot the charge bo requires, let canonical censure "^^ 
the delinquent's offence. Goncil. Lat. iv. A.D. 1215, Can, 8 in Dw^^^*'*' 
Lib. v. Tit, I. c. 24, and Lib. iii. Tit. IL o. 2 ; Lynd. £11. 

(125). Aleiander ill. to Archbishop of Canterbury in Decret, Lil:»- ' ' 
Tit II. c. 4 ; the same to the Bishop of London, Ihid. c 6 ; Innocen*^ '"J 
to Biahop of Exeter, IbU. a. 8. Lynd. 323 defines notoriety as ytitiai h^y^-' 
dispute, needing no further discussion. See note 45. i 

(126). Concil. Lat. iii. a.d. 1179, in Decret. Lib. v. Tit l c 21 auA- ""'' 
Craisson, § 6S27. 

(127). Letter of Daniel of Winchester to Boniface, A.D. 740, in HmJ*^*" 
and Stubbs in. 348. 

(128). Inuocent ill. in Decret. Lib. HL Tit. n. c. 8, says that repor* 
no manner of proof, but notoriety is. li/WJ. Lii>. v.Tit. i.e. 21 ; AyJi** 
278, 468. 

(129). Ayliffe 152 ; Eolhery's Appeals is. 
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axe being observed, or else as the result of a presentment to 
ascertain whether a report or suspicion is true. In the former 
case it is called general inquisition, in the latter particular 
inquisition. General inquisition is the method anciently and 
to Bome extent still practised at a visitation synod, when a 
number of questions are propounded to he truly answered under 
p^n of excommunication (}^). I'articular inquisition appears 
to have been introduced after the eleventh century, when the 
practice of accusation fell into disuse, either for the purpose of 
correcting the guilty or clearing the innocent. 

35. The aim of general inquisition being to ascertain that 
the rules of Christian life are being faithfully observed, this 
object is found to be best attained by propounding articles of 
inquiry in a synod or visitation-court. On the other hand, the 
aim of particular inquisition being to ascertain whether a par- 
ticular person is guiity of offences of which he is suspected or 
denounced C*'), this object is best secured by direct questions 
I>«xt to him or else by a judicial proceeding. At one time inqui- 
BitioE was largely resorted to for the purpose of suppressing 
fcer«sy("'); now it is almost entirely confined to ascertaining 
'thokt clergy are condncting themselves as beseems their profes- 
RiOTi, or are conforming to the rules of the foundations to which 
"tliej belong. 

3fi. Before particular inquisition ia resorted to there should 
«Xist(l) either strong grounds for suspecting crime, or the pre- 
^^titment of some informer who is himself above suspicion C*'} ; 

(130). For inatonce, in Hingeatoa- Randolph's Stapeldon's RegiBtei''s, p, 
'**! Under Culmatoch, the Visitation, a.d. 1319, reporta (1) on the coudi- 
V"** of the vestnienU and fui'nilure ot llie Church ; then (2) the Itittt 
"'^<Utii report that the vicar ia a good-liviiig man and ot honeet con- 
j*'**lioM, as also his clerk, and he carefully teaches his parisbioners. 
i~ ^siting the sick, hapli^ing inCfints, and in other mutters of his offico, 
, *J' know of nothing to complain of, except that it appears to them 
,r** on festival dava lie allows too long a pause between Matins and 

(*S|). Innocent m. in Decret. Lib. n. Tit. xiv, c. 8. 
(133). See Eic€ifci, % IG. 
Oaa). Lynd.27a. 
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and (2) public fame or scandal (^**). Withoct ill-fame pre- 
ceding, particular inqiiieitioti onght not to be made, at iensH 
publicly ("*), unless such a crime as apostasy or heresy i= 
charged (""J, since (1) the rule of charity enjoins respect ioim 
another's reputation ('"), and (2) publicity in such a case ma^ 
do more harm than good to the Church, Particular iutjni— 
sitiou may, however, be made Q^') privately and preparatorilj — 
or, as it ia said, by way of summary information, in order t^ 
ascertain (1) whether there exists probable proof of the alleges 
offence, and (2) whether the accnsed is defamed in consequenc 
of it. For summary information the presence of the accuse^ 
is not needed. 

37. If the result of private inquisition Is to establish a prim — 
facie case against the accused, and also the existence of ill-fam«« 
particular inquiry may be made solemnly in audience or syno^ 
when personal answers may be required upon oath from tl^ 
suspected person. Should the latter admit the offence, or thr 
same be notorious, he may then be dealt with summarily t 

(134). Concil. Lat. iv. a.d. 1215, Can. B in Decret. Lib. v. Tit. L c. 
rt-quirpg clamosa inainuatio U> precede inquisition. Lynd. S54, 312. 

(135). Innocent in. in Decret Lib. v. Tit. i. e. 19 aud 21 j ConciL L 
IV. A.D. 1215, Ibid, c 24 ; Inquisition ought alwaya lo be pi«cedcd 
ill-fame or nimour ; otherwise proceedings ought not to be taken. 
Boniface vm. in Seit, Lib. v. Tit, i. c. 1 and 2, slates ihat if inquisiti" ^^ 
is beld when a person Las not previously been defamed, and is si^^^^'- 
inilted to widiDut protest, an; crime thus disclosed maj ut; visiied wiii^»- 
punishnient 

(136). Concil. lit IV. Can. 3, Ibid. Lib. v. Tit. vci. e. 13, § 2 : Thi==» 
who are only noted aa suspected of heresy, unless having r^ard to t ^^"^ — ' 
suspicion and the quality of the person they have demoiiHtrated li ^'^ 
innocence by a suitable pui^tion, ought to lie stmck with tho sword,- ' 

anathema. Innocent ill. A.D. 1207, Ihid. Tit. ix. c. 3 : Clergy who si»sj:^-i 
defamed for ajiostasy because they have abandoned the clerical garb . — 

must be restrained by ecclesiastioal constraint until, if proof is not foi " " ■^-''' 
coming, they have made their canonical purgation to do away with tfc^^-^^"' 
ill-fame. See note 44. 

(137). Id. lUd. c 19 ; ConciL Lat. iv.Ihid. c. 24 : Ne forte perleveo^r^*"- 
jiendiuin ad grave dispendium veniatiir. Boniface VIIL in Sejtt Lib, *1 
TiL sx. c. I, § 4 ; Lynd. 109. 

(138). Lynd. 17 says preparatorily or solemnly. Jd. 109. 
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the mere ofEce of the judge C^"). Should he deny it, tlie 
matter may be referred for judicial discussion in a plenary 
proceeding by promoting the judge's office ('*") ; and since 
the oath ex officio has in this country been abolished by 
statnte ("•), and in the case of clergy new modes of procedure 
h^Te by recent legislation been introduced in place of the 
caxioaical methods, a jndicial trial is the only available course 
^lien the offence is denied. 

38. Whenever a judge proceeds of mere office to correct or 
pnniKh, the necessary promoter {***), who undertakes to act for 
H»e Church, enjoys several privileges denied to a volnntary 
P'"otnoter, (1) Custom exempts him from the obligation of 
subscribing to the law of retaliatory punishment or from taking 
th© oath against vexatious litigation ('*^). (2) The judge may 
'"®*lnire the accused to give an affirmative or negative answer 
"PonoathC"). (3) Proofs are not admitted to establish the 
''^fendant's good fame. (4) A negative answer holds the place 
**' Contestation of suit ('"). (5) Additional witnesses may be 
^^arnined after the publication of evidence. On the other 
^^*sd, the same exceptions may be taken to a voluntary pro- 
"» ot«P as to an accuser ('"). 

_ _ V 1 Z39). Niculaus ap. Gratian Cans. IL Qu. 1. c. 21 ; Innocent iii. in Decret. 
^■**- V. TiL XXXIV. c 16. Innocent iv. in Sext. Lib. iiL Tit. xx. c. 1, § 4, 
j^ '^* that the ordinary would be wanting in his ciury if he failed to paniah, 
"*-y liffe 153, 240, 450. S«e note 4S. 

< J- -«), By 3 and 4 Vict, c, 86, this ia the only methoii now permitted for 

'^ pimiflhment of clerical eiceseee, even though notorious. To relieve 

'*«»«{* from expense and re9|>onaibility 55 and 66 Vict. c. 33 was re- 

~^^*tjy passed, which empowered them to deprive for any moral offencfi, 

^^"^ threw the oiiub of declaring ihe offence proven upon an irresponsible 

^^** niiied body of nominees. 

^^ 1 41). 16 Car. L c. 11, a.d. 1640; 13 Car. n. c 12, mc 4. Rothety*B 
b'^^l^iMtical Appeals, p. ix. aitya that in practice the oath was still taken. 
=*> AcU in Judgme'it, notes 160-152. 
< 142). Ayliffe 274, 397. 
<a43). Ibi.1. CmisBon, § G931. 
tl*4). Ayliffe, 397. See note 141. 

C 14S). Innocent iii. in Decret. Lib. v. Tit xxxiv. c. 15 ; Ayliffe 397. 
C 146). Lynd. 279. 
VOL, U. K 
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'6%. If as the rosiilt of solenm iuqaisidon no adeqnate prcif 
is forthcoming of the existence of the crime denonnced or sus- 
pect-ed, it is competent for the prelate or judge to -administer 
the oath of purgation ("'), and tbns establish the innocenwof 
the accused, and to suspend a defamed clerk from office ('"l 
until he haa purged himself. In this country the oath can- 
not now be compulsorily administered, at least not to 

(147). ConcLL Agath. a.d. 606, ap. Gratian Caua. u. Qu, v. p, li; li 
lawful acciiaere conuot prove the crimes of a presbyter, and liedeni»lli(i»< 
then let liim, if he be able, purge UimaeK from crime with wren IcDin^ 
of his own order. If a dea<M)n be accused of the same crime, Ivt !itm 
excuse himself with three. Gregory ii. a.d. 726, Ibid, c 5 ; If a pcwhyKt 
or any priost [i.t., etiarer in the oHicinl priesthood, bishop, or iIukw] '* 
accused by the people, and there are no certain witneaaei, . . . let an o*"' 
be administered to him in public, and let him call Him to witutM tii'^ 
purity of his innocence to Whom all thin;;e are naked and o;ien. CoD"!- 
Wormao. Ibid, c 28 : It a bishop or presbyter is charged with a ir""* 
Buch as manslanghtiir, adultery, theft, or wrong-doing, let him »jr w** 
for each charge, and communicate, and show hiniielf innocent of w" 
iiuputation. If he fail to do so, let him for five years be removed f""" 
his Church. Onut'a IjflwS.A.D. 1017: If Rprlest wholivMKgularlj** 
impleaded for crimes, and knows himself to be clear, let him say ni** ' 
he dare, and make bis purgation by himself alone, if it be a single »«o*" 
tion [t.e., made by three men] ; if the accufation be triple [i.e., maJ* ^f 
six accusers], let him purge himself on the Uoiiscl if he dare, t^thet 
with two of the same order. Concil. Elior. a.d. 1195, Can. 19, qm*^ 
not* 94. Alexander ill. in Decrel. Lib. v. TiL sxuv. c. 6, reproduaJ •" 
ConciL WestminsUr a.d. 1200, Can. 12 : Let such as are publicly deiw"^ 
or BiiBpected, but cannot be convicted, be thrica admonished to conft**"" 
make satisfaction. If they persist in denying the crime, let a putpl*^ 
be enjoined them. Const. S9 Lungton, a.d. 122S ; Innocent m. la ftif*' 
arch of Aquileia, Ihid. c 5 ; Gregory ii. Ibid, Lib. ii. Tit. siiv. t^J 
The oath of purgation cannot be refused except for a just cause: . .■ ^ 
the promol«r altogether fails in proof, the defendant ought lo •"*** 
although he has done nothing. But if a presumption is made out for M" 
promoler, the oath ought to l>e tendered to the defendant, that he B**7 
thereby prove his innocence, unless the judge, cottsidering all the ciit'i''*' 
stances of the case, should think it best to tender it [the oath suppls''*^^ 
to the promoter. Const. 5 Boniface, a.d. 1261 ; Const. 10 Peckhaoti '-"^ 
ia79 ; Const. 10 Stratford, A.D. 1313 ; Const 1 Islep. a.D. 1351 ; ijli* 
419. See note 135, and Acit in Jiuigmtnt, note 188, 

(148). Innocent iii. in Decret Lib. v. TiL xxxiv. ciO; 
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laymen C**), although it may be voluntarily taken ; nor could 
it ewr be required unless a person was defamed not only among 
enemies aud malicious persona ('''*), but also among good and 
grave men C^') ; neither may it be taken when the charge admits 
of proof C'). It may nevertheless be administered upon sus- 
picion of an offence not grave in itself, if the same causes 
Bcandal ("«). 

40. In purgation the defamed person appears before the pre- 
lafce or judge with the prescribed number of compurgators (•"). 
'*■© or three, but not more than six, in a case of alleged 
^continence or lesser crime ; seven or nine, but not more than 
twelve, in a case of alleged adultery or greater crime ('") ; and 

(148). By 13 Car, ii. c. 12, the oath ra o^to cannot be required in any 
'*** T^licre the paity miglit, by viiiuo thereof, be compellEd to confefis, or 
J"*^"***, or purge himself of any crime or the breach of any penal law. 
^>^«i. 312 ; LaVe Forma 48, 187, 282, notes. 

(ISO). Innocent ilL a.d. 1212, in Decret. Lib. v. Tit. I. C 21. 
(*Si), Const 29 Langton, a,d. 1222 ; Ayliffe 449. 
(*Sa). Innocent in. a.d. 1208, in Decret. Lib. v. Tit. xsxiv. c. 16. 
\lB3). Ayliffe 450: An enormous crime ia eaitl to be that which engen- 
*** and begetfl scandal, though otherwise it be not in itself enormous; tor 
^^'^ ought to keep themaelveg free from all criminal inipulationB. 

'' ^4). Concil. Herd. ap. Gratian Caus. ii. Qu. v. c. 13 : It is a aufflcient 

_ **'action if, according to the canons or at the hiehop's will, he joins 

*W» Litniielf seven colleagues, and awears upon the Gos]iel that he has 

'*'**■ Cflmmilted llie criiue alleged. Concil. Tribur. A.D. 895, Ibid. c. Ifi, 

l**»te» 8 nobleman to purge himself with twelve, hut "it he has pre- 

'***«ly been guilty of the same crime, let him not be admitted to the 

■ tj^ **' HincuiftT, /&!(/. c 16, requires a presbyter tfl purge himself with 

Jte-* (quired number of neighbouring presbyters (cum denominotis sibi 

\ ^ ^ *»»ig presbyterifi). Innocent ni, in Decret Lib. v. Tit XXXIV. c 12 

^_V'~"•»t• to the principle that two bishops and three abbots would be 

fj^ '***gh lor the purgation of a bishop, provided they could be got. 

i^*''iffe 449 says that in this country the number is in the judge's discre- 

!?***>- Hiuatori Antiq. Dins. 3B ; Marteno de Ant Hit Eccl. Lib. in. c. 7, 

I* ^ ; Devoti Lib. in. Tit ix. % 26. 

L^ 'J 65). Innocent ii. ap. Gratian Cans. II. Qu, V, c 17 directs a bishop to 
jB£ *^t himself with seven, viz., three (tertia manu) of his own order and 
■T**^*" albut$. Concil. London, a.d. 1108, C'an. 4 ; It any are accused by 
f^, _*-* or three lawful witnesses, or by public report, to have transgressed 
1^^^ autute [sgaiust concubinage], let him, if a priest, make hia purgation 
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swears npon the Gospels not only that he is innocent of th^ 
crime alleged, but also that he has not committed it ('^). His 
compurgators then declare that they believe that what he sajs 
is the truth. As the object of puliation is not merely to show 
that crime is not proven, but to establish the innocence of the 
defamed person before all, it should be mode in tbe place where 
the accused is defamed ('"). 

41. Compui^tors ought to be persons of honesty and integ- 
rity, oral least persona tolerated by the Church, and not con- 
demned for any crime ('^). living in the neighbourhood (^^), 
and personally acquainted with the defamed person ('™); bot 
their testimony is confined to stating that they believe his 
word (""). In default of his being able to procure such persons, 
he may produce as compurgators women and inferior laymen, so 
that they be tolerated by the Church, or his own kinsfolk ('■*), 

by flii witnesses, if b. deacon by four, \i a aubdeacoa by two. If he fail, 
let him be deemed a tranagreBsor. CoiiBt. 10 Stratford, a.t>. 1342 : In 
enjoining purgations to such as are defamed, let biebops, archdeacons, or 
other ordinaries impose no more than six comptirgators in case of fornica- 
tion, or any snch like crime ; nor above twelve in case of adultery, or 
otber greater crime, under pain of suapenaion from office. 

(156). Innocent m. a.d. 1214, in Decret, Lib. v. Tit. xssrv. c. 16 ; He 
tuks to be allowed to awcar that be is innocent of the crimes with which 
he has been charge<I, perhaps meaning innocent in the sense that tbey 
have been remitted by penance. , , . But it he will and can, let him 
ewear that, according to the ordinary meaning of words, he has not com- 
mitted those crimes with which he ia charged, . . , since his promotion 
to the archbishopric, and let his compurgators swear that they believe what 
he BAye is true. 

(167). Const. 10 Stratford, A.n. 134S : A man ought to make his purga- 
tion in the place where he was defamed. , . . Therefore we ordain that 
such as arc defamed for crimes and excesses, but are willing to make their 
purgation, be not drawn from one deanery to another, or to country-places 
where necessaries of life are not to be found. 

(158). Innocent iiL to the Bishop of Winchester in DecreL Lib. v. Th, 
xxxrv. c, 9. ^^m 

(15!l). Jd. A.D. 1203, I\,id. c II. Hiiicmar quoted, note 154. ^^| 

(IGO). Id. IMd. c. ^H 

(lei). JttA-n., 1190, Jfeii-c. 13. Seenol«lfi6. ^H 

(16S). Cnut'e Law 5, A.D. 1017 : If a minister of the altar that hath no 
Irieods be impleaded, and haa none to support him iu his oath, let him go 
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who fails in a canonical purgation is deemed a trans- 
ior (^^), and may be dealt with as such. 

fined, and be the event as Cxod will, unless he be allowed to make 
iirgation on the Housel. If a man in orders be impleaded for a 
kl feud, ... let him make purgation with his kindred. Lynd 314 ; 
fe 451. 

3). ConciL London a.d. 1108, Can. 4, quoted note 155. Innocent iii. 
icret Lib. v. Tit. L c 23, and Tit. xxxiv. c. 7 and 10 : If he fails in 
ition, smite him with the sword of ecclesiastical discipline. 



vni. 

ACTS IN JUDGMENT. 






1. Whenever uny matter is snbmitteil to the Cliarct* ^or 
decision, it is called a matter for settlement (tifffotinm)^ »n'' 
whenever there is any kind of opposition or difference as t.*:? ''"■ 
way in which it is to be settled, it b termed a disputed ma*"*"'' 
or controversy (controversia). A canse (causa), on the c**''*' 
hand, is defined to be that very right which is deduced aniH **' 
forth in a judicial proceeding (■). Hence a matter for spH^^ 
nient or controversy may be disposed of either extra-jadici*^' 
in synod or audience, or judicially by a jadge ; but there 
cause unless the matt«r is introduced before a judge, either 
argument or for proof (^). 

2. All the various steps whereby a controversy is discus^ 
in judgment — snch as a libel, contestation of suit, exception 
depositions of witnesses, the assignment of a term ('J — -^^ 
called the acts and members of the cause, and constitute *"t^*^ 
is also known as the process (*). Tliese acts and menil>^^. 
follow for the most part the usages of the civil law, and in fc*^ 
country are allowed to be valid on the ground of long nc*" -^ 

(1). Isidore in Decret Lib. v. Tit IL. c 10 : A controversy when %^^ 
[loimded is a caute; when it ia discussed in judgment, a judicial /incot i '^ '^y 
(judicium): when it is decided, j'tufiw. Ayliffe 150. ScliiDiilzgraebex~ 
Craisson, g 5483, saya that a conlroverey before it is propounded is » ^ "' 
tion, and the action whereby a controversy k brought to trial is a #'*"* ' 
and the carrying on of the action from contestation to sentence i» cJ** 
initante. Ayliffe 161. See Caiionical Proeednrr, note 1. 

(2). Isidore 1. c. : Causa aut argumenlo ant probatione constat. Ayl'^* 
150 : A cause is so called before as well as after contestation of suit. 

(3). AyliiTe 152 ; Law's Forms TB. 

(4). Concil. Lat iv. a.d. 1215, in DecreL Lib. ii. Tit. six. c. II ; Ajlilfr 
149 ; BcclesiaBtical Courts Commission, 1883, p, 183. 
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nnd mstoin ('). They may be arranged in three groups (*) : (1) 
ibose which are concerned with the introduction of a cause 
while it 13 Btiil in the stage of a matter for settlement or con- 
troversy. These are termed the preparatory acts ('), and are 
said to be in the forefront of judgment (in principio judieii) (*), 
l2) Those which are concerned with the instance of a cause 
^aen it has passed from the stage of controversy to that o 
^"it, and become judicial ; and (3) those which have to do with 
^oeeonclusionof a cause, and concern the exercise of the judge's 
Office Cy^ including eiecution, or the stay o£ execution by appeal. 

(^X S«M! Spiritual Courts, % 8. 

ffl>. Ayliffe 1&3 ; Devoti. Inst- Lib. in. Tit. iin. § 4 ; Law's Fonns 385. 
f'>- Ayliffe 181. 

W. Innocent iir. to ArchbUliop of Canterbury in Decret. Lib. r.Tit. sxix. 

. * ^Ays ft jndge miiBl take into consideration all the act« in a cause as 

, 'Qoee [1] i» prineiuio, as [2] those in rutdio, and [3] those in fine. 

■":» Pom. 77. 

s in a process are the following : — 

' (1) retitiDD, orarUcl«conUln-;(n) Aninrc of n libcL 

InK Uie libel. . .^(b) n«iiLiiIarln klibeL 

aumauuy in/ormalion bcfcm Iming ■ dUUlon In 



' ^' Tile iirincifial ai 



**I>iour..iJBr*. 



(9) AppnlntDicut el procUin. and bringing In ol Uw llbol or 
I) EiaapUoii) to ths clM- 



md^iK™w>: 



(1) ContriUtfan at luit. III 

(I) PtnimploD' eiwpUunt 

At thla lUge UwuiUi i 
(3) AHignmcnC at Ihe term ] 






l(() EiBeptlorB 

K KlUcd h; 111 



n.,l«*lml 



odi» uid 



(IJ T.™ ■ 
& The » 



f(n) Degrw* o( pronf. 
ncneg bj boUi par- 

' (c) rubllcaUon of the de- 
piultintu. 
IdJEicepdon. tothewll- 
neHei nt Uielr d*. 

I. po.ltlons. 



(i> Appeal, and 

i^-« ■"■ luller ari-ouut of all the sl#pfs see Arthur Brow 

** eccleelMtical law, 1796, and l-aw's Forms, p. 3 
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3. A controversy introduced before a jndge may be deciJeJ 
by him somptimea with, at other times without discuflsion i" 
judgment. When it is decided without discussion in jndgnifDl 
it is said to be dealt with summarily, or rather extra-jadiciaUy' 
the procedure being similar to that pursued in an extra- 
judicial hearing in synod or in audience. By the law of ™* 
country there must, however, always be a iibel in crimw'' 
causes, except in causes of contempt ('") or execution ( *■ 
When a controversy comes up for discnssion in judgment, i' 
must ordinarily be dealt with in a plenary manner, onless i* ** 
itself wliat is called a summary cause ('*), i.e., a cause which » 
judge is authorised to deal with as though it were a hearing ^ 
audience or in synod. Hence all causes, when they come to '^ 
dealt with on appeal before tlie highest court of all, beco^** 
summary ('*) ; for the highest courts, which by interpret 
make the law, are not tribunals of judges, but of prelates. 



The Im'RODUcnoN of a. Cause— The CoNiKOVEBat. 

4, To introduce any matter for judicial settlement two tb i «^:^^ 
are necessary ("): (1) a petition ('*) or supplicatory libel CT '' 
called also an accusatory or criminal libel, and in this conr« "*'.* 
popularly articles in a criminal case, a conventional libel i^*^ * 

{10). Law'a Forms 113. 

(H). 3 Hen. v.8t L c. 5, a.d. 14U, re-enacting the old common law «-«» ^'' 
At what tinie the liliel is gi'antable by the [common] law, that it m»y , * 
gi-anted and delivered to the party without any difficulty [to enable •* . 
to apply for prohibition if necessary]. See Ecciesiaatical Courts Ooia***^ 
sion, 1883. Ayliffe 351 says summary proceedings may be taken Dp*^* 
viva tout petition, called a petition grosm iiuxlo, when the pTocem 10 •'*"' 
figitra jadiai, but that some petition or other ought of natural right t^^ 
exhibited. See Canonical Proeedure, note 26. 

(12). See Canonical Praeedure, g 9. 

(13). Law's ForinB, 42, G9. 

(14). Ayliffe 174 calls the introducing of a coutroveray editio adicmi*- 

(16). Gregory, 4.D, 600, ap. Graiian Caiis. 11. Qu. I c, 7, calU it ^fditi^"' 
Ibid. Caua vil Qu, 1. c. 3 ; Ayliffe 343. 

(16). AyUffe 346. 
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rC'iTl case (*^) ; and (2) a citation by the judge having authority 
from the Church, calling upon the person cited to make answer 
'o the libel or articles. According to the practice of the civil 
law there are several other acts which may have a place in the 
controversy stage (**); but of these only (1) contempt (") and 
i^Dtnmaoy (^), (2) re-convention or counter-claim, (3) the 
administration of interrogatories (^'), (4) security for proceed- 
"'g or for costs, and (5) exceptions have place in ecclesiastical 
procedure. 

5. A petition or supplicatory libel is a short and well-ordered 
"''"•tiiig (»), setting forth in a clear manner, as well to the judge 
*^ to the defendant, the plaintiff's intention in judgment (^). 
^ nas been also defined to be a fit conception of words setting 
*^-'^h a specimen of the future suit (**). It is the first step 
^"^^ the foundation of every suit, whether criminal or civil, and 

C » V). Gregory ix. in Decret. Lib. IL TiL ill. e. 3 ; Law's Forma 148. 
O-S). Ayliffe 152. 
CIS). Liw's Forms 112. 
C*0). Law's Forms 121. See note 70. 

C* 1). In Decret. Lib. ii. Tit. viii. c. 3, the defendanta met a claim for 

^ 3'"*Bierit of a pension which had been paid for three years and upaanla, 

•J' ifcterrogating as to the meaning of uptcardi, and the reply being seven 

^»^ asked lo have the case adjourned on the ground that this wai an 

^*=»^lion of the lilieL Honorius ill., on appeal, dismissed the defendanta' 

*lr»p.licaUon as frivolous. 

C^S). Ayliffe 351 says that tie usual practice i» tor the citation to taaue 
I*"^^Ki the |ielition, and a copy of the libel in the form of articles to be 
^^*^*wsw1b given to the defendant. See Law's Forms 154. 

CS3}. Cottcil. CoDsUnt. a.o. 382, Can. 7, calls it Xi^SiXXni. Qratian Caua. 

7*" ^iiu vn. c. 1. SocraWa il 40 relates that when the Council of Seleucia 

*** 3es 4.1,.^ condemned Cyril of Jerusalem in abtentta, " he sent a written 

•*^*iltcation to those who had condemned him tliut he sbould appeal to a 

^Stfher jurisdiction." ni. 37 relates tliat SylvanuB of Troas caused "the 

^*^«w«nte of the litiganto [i.e., the libel] to be deUvered lo hiiuself." AJex- 

jj^***'' III. directs the Bishop of Exeter and the chapter of London, in 

'-'^Cf^L Lib. II. Tit. I. c 6, that it is not necessary lo describe the parli- 

ih^" ^tind of action, but only to set forth simply the tacts of the caae and 

^ •*^tli. Innocent lit. lOul. Tit. III. c. 2 rwjuires the subject-matter of 

jT"**' action lo be set fortli without obscurity or eiiui vocation, Ayliffe 

<**). Uw-i Fornw, p. 147. 



4 



is absolutely necessary in every plenary proceeding (**). T*^ * 
criminal caase it mast contain everytliing which is intend^** *" 
be afterwards charged iij the articles, the libel being ix***^ 
pretfid in favour of the accused (^) ; in a civil cause the lit»ol- " 
interpreted in the plaintiff's favour. A libel is called t\f*3^ 
when it declares the action in a continned speech, arlxct***^ 
when the merits of the cause are propounded in articles C^)- 

6. To be in proper form a libel must contain (**) (1> t*" 
name of the judge before whom the matter is to be brong'^**! 
(2) the name and description sufficient for pnrposes of ide***" 
fication of the accuser, promoter, or plaintiff (*") ; (.'1) the na-*** 
of the accused or defendant ; (4) the offence charged, or *>Ji6 
matter in demand or dispute, termed the vinjoT proposilt-^^^' 
{5} particulars of the facts relied on to support the charg-^ "' 
complaint, called the nniTation {'") ; and (6) the conclusion "f 
prayer, A libel is therefore a judicial syllogism. In a crinji*""' 
cause there need be no prayer, since it is understood that ■fc-O* 
judge will decree as unto law and justice shall appertain (^'l' 
bnt in a civil cause the coDclnsioa must state the partic**^' 

(25). Gralian Caus. II. Qu, \^^L c. 1 ; Concil. Sueason. IT. a.D. 853^ '° 
Decret, Lib. ii. Tit iii. c I ; 2 Hen. v, St i. c. 3, and S and 3 E<1- ''I* 
c 13-14 require a copy of it to be delivered to the defendant, t-^*-** 
Forma 150. No libel eitisting proceedings are rendered null. See X^*^ 
eednre, note 2S. 
{2C.). Ayliffe 3B9. 

(27). IaVb Forms 148 ; Craisson, § 5982. 

(28). Tbe five points necessary for evei-j- libel are commemorated i *■- 
linex from Uostienaia, quoted iu Law's Forms 149, and there rcnderei 
The plaintiff's aud defendant's name, 
And eke the judge who tries tlie same ; 
The thing demanded, and the right whereby 
You claim to have it granted instantly — 
He doth a libel right and well cumpoHC 
Who forms tlie sanu', omitting none of thoee. 
(29). Griffith T. fruiiamt, No. 177, in Rotliery's Ecclesinrtical Appe*** 
(30). Innocent ill. in Ducret. Lib. ii. Til. xxviii. c. 49. Gn^rT '^ 
Ihid. Tit ra. c. 3 Buys that imlcss the groimd of the demand as we" ** 
the demand is set forth in a civil case, the defendant cann 
upon to answer. Lynd. 301. 
(31). Lynd. 125, 297 : Videbitur expedire. Ayliffe 349. 
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remedy or redress asked for to enable the judge to give the 
proper relief (^). In so doing it mnst be careful not to ask 
for too much, to be too specific (^), to ask for redress prema- 
tnnely or at a wrong place ("), and ought to be, as the civilians 
say, roond, dilucid, conclusive; and neither obscnre, itncertain, 
general, or alternative (^^). Otherwise the plaintiff may be 
condemned in costs. 

7. In a civil canse, and also in a criminal cause in which the 
plaintiff is seeking redresa for a private wrong (^), the citation 
onj^ht to issue as a matter of natural right and justice ("), 
^^cept in appealing against a sentence of excommunication; 
'<**• in such cases the appellant must first pray for absolntion{**). 
3afc since it is not incumbent on a judge to allow his office to 
"^ promoted for public vengeance without good grounds for 

C32). Ayliffe a4fl. 

<33), Gregory rx. in DecreL Lib. IL Tit. xr. saj-s tliat for asking too 
■•■•^scli, is., twenty shillings when only ten shillings are due, or for attking 
««> specifically (causa), i.e., some specific thing when the (node ot ])er- 
■**^*i>«nce ia in the defendant's choice, or for asking (or a debt before tlje 
*•■»*• lot payment, the plaintiff should be condemned in costs. 

v^^^ For asking too soon the defendant is allowed additional time, and 
•O*" aKking at the wrong place the defendant ia allowe)! to counterclaim 
•Op nil logj \yj the dilTerence by Gregory is. IlnS. 

<30| AylilTe 346 says a libel must avoid five things : Generality, oliBcn- 
•■**y» ambiguity, conditional! ty, and disunity. Conset's Practice 402 ; 
Iaw-s Forma 148. 

^^®). Concil Carltiag. iir. a.d. 3D7, Can. 7 ap. Gratian Cans. iv. Qu. vi. 
• It is resolved that when any one commences proceedings before the 
r~*'*'*'iU*e of bishops (in jiidicio episcoporum), if the person of the accuser 
" ^'•^ti gnilty, he be not heard, unless in private causes, not in eccleaias- 
J^~ **»■ criminal causes. Concil. Carthog. vii. a.d. 419, Can. 2, /Mrf. c. 2: 
. *hoare excluded from accusation must not be prevented from accusing 
Ui«ir own causes. This right seems to be preserved by sec. 19 of 3 & 4 

S^^ Before 86 Olho, a.d. 1268, qnoted note 87, the plaintiff could him- 
Ibe libel on the defendant without the judge's inlen-enlion, and 
r^- — _jpel hiiu to appear unless he found bail. See Devoti Lib. in. Tit. 
-^ * ; Ayliffe 180, 274: To convene and commence a suit against a party 
^^* to be denied to no one. 
It^,^). Innocent in. a.d. 1202, in Decret. Lib. v. Tit. xiiix. c. 40; 



« vin. in Sext, Lib. v. Tit. xl. o. 7j Law's Forms 86, 
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believing that such promotion will be for the public good, t 
criminal snit in the interest of the Church caunot be inBtittiVetfi^-"^ 
without the judge's consent (*"). Before giving such consent it*" *" 
is hia basiness to satisfy himself by summary information (.1)^ -*■) 
that there are prima facie grounds for believing the chaiges ^s— "^ 
mode to be true(*"); and (2) that the accused is publicly "^^^J^ 
defamed(*^). Otherwise the judge ia forbidden to allow his ^^Jmi 
office to be promoted (^^). 

8. A citation ia a judicial act whereby a defendant is sum- — ^^ 
moned to ap]jear before a jndge, deputed by the Church, on a ^s 
certain day, to make answer to the plaintiS's or promoter's ^»^— 
libel (**). It ought, therefore, to be directed to all who axt^^trrmn 
concerned in the cause as defendants ("); but the same citationazr^su 
may not include the names of more than four persons (*^, aodE^^id 
by English rule a separate citation must be issued to eacli^C-r=;li 
person, or the stamp duty would be evaded (**). A citations: «:3n 
should contain (1) the name of the jndge, and his commissioi^^iDQ 
if he be a delegate with special powers; also (2) the style o-«=»of 
the court wherein he presides, lest a defendant should be com «r«3>- 

(39). By 3 & 4 Vict, c 86, oud the Public WoraHip Ac-^ 1874, the aUoii * »- »■ 
ing llie promotion of any criminal aiiit is left in the tiiehop's discntJcii^raKjn. 
Several witnosaea complained before the Eccleaiaatical Courts Hum m wi n^jT^rji, 
I8S3, voL n. 62, ITl, 235, that thi« was &n injustice, on the groand that W lo 
have public worahip conducted in the way prescribed by the Act ot Un ^r^ni- 
formity ie a private right. 

(■10). Innocent iv. in Sext Lib. m. Tit. ix. c I, § 4, says this of tlX::^ 
archbishop when holding a visitation. Lynd. 109, says this v 
iDtjuiry is not upon oath. 

(41). Innocent m. in Decret Lib. v. .Tit. t c 21, g 2, and c^ 19; 
viii. in Seit. Lib. v. Tit. i. c. 2. 

(42). Innocent III. A.D. 1206, in Decret. Lib. v. Tit. r. c 19: Unk 
find that his reputation has suffered front tlic above charges, do Dot b 
proceed to a judicial inquiry into their truth. Id. A.n. 1SI3, lUJ, c. 
No one ought to be [imblicly] puniahe<i for a crime which has not di 
his reputation. Conctl. LaL iv. a.s. ISIS, Cbil 8, Und. c 

(43). Ayliffe 174; Law's Forms 79, 87, 

(44). Lynd. 254: All who have an interest mu^t be cited when a iiuf^_ 
is raised to theb prejudice. Can. 120 of 1603; Gibson's Codei 1009, 

(45). Ayliffe 181. 

(46). Law"! Fonm BS. 



^c/s in Judgment. 



2G9 



"pelled to appear and plead in more courts than one on the same 
ctai^e (*^) ; (3) the name of the plaintiff or promoter ; (4) the 
name of the defendant or accused; (5) the cause or subject- 
iatt«r of the suit or complaint ; (6) the place where the defen- 
dant is to appear, which is required to be some safe place (**) 
itliin the territorial limits of the citing judge's authority (**) ; 
ad (7) the day of appearance, a competent interval or term 
ein^ allowed, such as ten days, according to Roman law, for a 
.mple, or thirty days for a peremptory citation (^). 
9. The day or time of appearance is settled by the jndge (^') 
3m the time of the Court of Arches it used to be the next conrt 
day after the third day for those living in the city of London 
or sabnrbs, and after the fourth or sixth day for those living 
farther off, according to distance ("J. The judge ought to take 
care that it is not too short i^). When, as is now necessarily 

<47), I.Bw's Forms fl7. 

(48), Innoceot ni, to Bishop of Worcester in Decret, Lib. n. Tit xsvni. 
«, 47, lA. Ibid. Tit. VI. c. 4. If it ia Dot a safe place there is ground for 
■■ppeal, aicording to Boniface vm, in Sesl. Lib. v. Tit. SL. c 7, 

(49). Concil Vien. a.d. 131 1, in Clem. Lib. it. Tit. ii. c 2; AyllfTe 176. 
"Rf the statute 23 Hen. vm. c. 9, and 3 & 4 Vict c. 86, sec. 10, no one may 
4a« cited out of his diocese. But during the vacancy of any episcopal Bee 
^vithin the province of Canterbury, the Archbishop as ordinary (except in 
%l>e diocecea of London, Lincoln, Salisbury, and Worcester — Vughlou) may 
te into his OMirl. Law's Forms, p. 64. 

(50). OonciL Carthag. in. Can. 7, a.d. 307, ap. Oralian Caua. iv, Qu. v. 

I, nyi one month. Paeiido-Isidor. Ibid. Caus. v. Qn. ii. c 2, allows 

*«Ten days, tben another seven, then two, then two more, and a day of 

KnuCi after which it allows the defendant to be eicommunicat«d for 

Cvnturoacy. Gratinn Cans. ilL Qu. m. c. 4, g Ufferiitur, says twenty days. 

Xanocent HL in Decret Lili. n. Tit. siv, c. 6; Coast. 14 Peckhnm a.d. 1281 ; 

Xlie pi)s*eHOr lietng first lawfully cited, and so much time allowed him as 

Ktutf be sufficient for consulting with wise men and providing for tlie 

defence of his estate AylifTe 178 states that a citation without assigning 

% Icftn i» valid, the defendant's duty being then to appear so soon as he can. 

(SI). Concil. Vien. a.d. 1311, in Clem. Lib. ii. Tit l c 1; 3&4 Vict. c. 

^ allows fourteen days in criminal cases. 

(S8). Law's Forms, p. 89. 

(S3). Alexander m. to the Archbishop of Canterbury and Bishop of 
WomHer in Decret Lib. ii. Tit vm. c 1; Innocent in. Ibid. Lib. l Tit. 
txtx. e. 34, and Tit xll c 4. 
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the custom, :i fixed day of appearance is decreed in the F'^^^VJ^ 
vincia! cocrt, the citation is called a citatoiy decree (**). li^ 
citation ought to issue except at the instance of Eome party ^^* 
promoter, except the j udge is proceeding extra-judicially of met^^ 
office ('■^), nor ought one to be decreed on a principal hoUdaf , * 
though it may be served on one(^). If it fails in any one ol 
these particulars, exception may be taken to it as invalid. 

10. By mediaeval rule a citation may be either (1) simple or 
(2) peremptory. A simple citation mnst be thrice repeated 
before a defendant can be deemed contumacious (" J. In an 
extra-judicial matter a single citation snfiices (**). A pei^ 
emptory citation is a form of citation which has been intro- 
duced as a Bubstitute for three simple citations. It must 
therefore (I) express that it is peremptory (*"), and (2) must 
allow an interval of time equal to three simple terms (""J, frhich 

(54). ThiA. p. 86, 90. 

(55). AylilTe 177, IBO says that there are three exceptions: (1) when the 
jiariy ajipeare ^t-itliout objecting; (2) when lie Judge perceives Uiat the 
instance of tho parly perishes; (3) when the cause concerua llie public good. 

(56). CoDcil. Tairacon, a.d, Slfi, Can. 4 ap. Oralian Paus. XT. Qu, w. c 1, 
and Labbe v. 68S: That no bishop, presbj-ter, or clerk (lar« to jailge aoj 
matter brought before him on the Lord's Day. Gregory JX. in Deeret 
Lib. It. Tit. II. c. 5; Ayliffe 178. 

(57). Hincniar of Eheims, a,d. 850, ap. Oratian Cftus. xxtv. Qu. ni. r. 6, 
states that Nestorius was thrice cited by Coelestin and the Synod of 
Epheaus, a.D. 431, See Spirilvul VourU, note 9. ConclL llilev, a-Du 40a, 
Can. 16, rcciiea tliat the accu»ers had been thrice cited, and failed toappeor. 
(.-oncil. Cheliiea A.n. 816, Can. 6 ; U any oue be summoned tosynod by hU 
plaintiffs, and do not delay to nieet theni at ihe ftrst, Mcoud, or third call, 
being ready to give an acuount of hinisetf, but the plaintiff flinches, . . . 
let nothing further be done. Concil. Winton A.t>. 1076, Can. 4 ; If layacn 
are accused of any crime, and will not obey the bishop, let them be ram- 
moned three several tiinea. William's mandate, a.d. 1085: If any on« 
refuse to come to the bisliop's court, let him be summoned three sevenl 
limes. Innocent ill. to Archbishop of Armagh in Decret. Lib. ii, TjL xiv. 
c, 7 ; Law's Forms, 01. ^^ 

(58). Ayliffe 180. ^H 

(59). Innocent Hi. in Decret. Lib. II. Tit iiv. c. 6 ; Lynd. 82, 1I4,^H 
It is sometimes called an authority. '^^| 

(60). Alexander iiLtoArchbiahopot Canterbury in Decret Lib. II. Tit rot 
C.I ; Innocent m. Ibid. Lib. i. TiL xxix. c S4, and Tit. xu. c. 4 ; Ayliffe 179. 
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is cailled a term peremptorj- (^), According to their subject- 
zuzk.t:ter. citations are also called (l)peremplor!/, when they contain 
definite command to appear; (2) mandatory and inhibitory, 
■^facn they forbid a judge to proceed further, or a party in a 
zn^t: rimonial cause to enter into a fresh contract of marriage 
»ar>til the suit is decided; or (3) maiidatory and intimalory, 
"wli^D they intimate to the parties cited that if they do not 
.l>^>«ar, proceedinjjs will go on in their absence. They are also 
'^^^-lled {V) general, when they cite to attend the whole course of 
l>rcx»edings ; or (2) special, when they cite to perform some 
Licnlar act ; or, again, (1) public, when they are executed by 
i:*ublic writing in Church ; or (2) private, when they are ver- 
"•*-l ly executed, or by notice left at the defendant's house ; and, 
*^^rtsly, (I) personal, when they are directed to persons; or (2) 
'; when they are executed upon specific goods, as upon a 
•*>ifi in a maritime cause {"*). 

i 1. By the rule of the Fourth Laterau Council, no one can be 

*^*t^»d to appear at a place more than two days' jonrney beyond 

*^^ limits of the citing authority's juris_diction (**) ; nor, in thia 

^**«»ntry, can any one be cited to appear outside his diocese, 

^'^^oept into the provincial court ("*), and that only (1) during 

*-"*^ ?ciidance of an episcopal see of which the archbishop is the 

***t3trior ordinary (^) ; (2) if a suit is instituted against a 

*^liop, archdeacon, or any official, for an excess committed or a 

'^^Sllect of duty ; (:i) in a cause of appeal ; (4) on complaint of 

*^ grievance gainst the prelate or official before whom a suit is 

t*^*idiDg; (5) when a bishop or other immediate judge dares 

*****; or will not proceed ; (6) when an ordinary or judge has, or 

***"«leQdsto have, an interest in the suit; (7) when an ordinary 

^*" jadge voluntarily renounces his jurisdiction, or passes it on by 

^*-lers of request ; and (8^ when the suit relates to some matter 

t«l). Gregory n. in Dei-ret. Lib. u. Tit. viii. c. 4 j Ayliffe ISO. 
<82). Uw'n ForniB, p. 80, fiS. 

(Id). Can. 37, A.D. 1215, in Decrei. Lib. i. Tit. in. c 28 ; iioDorius UL I 
f^. Lib. It TiL IXV. c 7 ; Ayliffe 181. 

(M). 33 Hen. viii. c fl ; 3 and 4 Vict, c. BG, sec. 19. 
(6A). Idw'e i'oTtaa 55 ; see note 49. 
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which is already being dealt with by a higher oonrtC), as o 
legacy in probate cases. 

12. Before any citation can have effect, it raust be broofht 
to the knowledge of the person cited, or, as it is said, be ser'** 
npon him ; and its effect dates not from the time of isane, V^ 
from the time of service, A citation may not be served by tl»' 
person at whose instance it was granted, but only by the jndg5^ 
or some official acting for him (•"). Service may. however, fc"* 
effected in one of three ways, viz. — (1) personally ('/enusci-rf'^' 
Hone) ; (2) by a writing {Uteris), in the manner called by wa^^* 
and means (viis tt modis); or (3) by proclamation tdidvl^^'' 
Personal service is effected by showing the original citatio^^I' 
explaining its contents, and giving the person cited a copy, 
he asks for one ; or by giring the same to his proctor, or to son^*^-* 
member of his family (°*). When personal service cannot i*^^^^^ 
effected, the judge may decree the citation to be affixed to tb 
door of his house, or to the Church door during the time u 
divine service, and a copy left there. This is termed service t^* 
ways and means (yiU el niodis)C'). Citations by proclamatio* 
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(6G). Law's Forms 81. 

{67}. Const 26 Otho, a.d. 1237 : That letters of sniuinons be not lOi 
by such as obtain them, or fay their messengers, but that the joAge 
them by his own faithful messenger, at the moderate expense of himuli*'^* 
obtained them. Const 25 Othobon, a.d. 12G8 ; Const. 3 Mepbiun, *-'**^^ 
1328 J Const 7 Stratford, a.d. 1342, says citations should he served fc**j' 
officials, deans, apparitors, or other their ininiBt«r9, but not by redo'^*^"'*^ 
vicars, or parish priest*. Lynd. Bl, 67. 

(68). Devoti InsL Lib. IIL Tit. v. g 13 calls them dmuneiitHimt, Wti*"* •* 
edicto. Law's Forms 88. 

(69). Aleiander iii. to Bishops of Exeter and Wiacbestur inDecret.Li" ^''^ 
II. Tit. XIV. c 3, says that if a man has \ah the country the citation nwj ^^^^ ** 
made on his proctor, or, it be hai leftnopriictor,([«Huncva(M>m'6t«o(/dB«''=' -^■'" 
rjiii mimt. Law's Forms 91 ; Craisson, § iB'JB. 

(70). Gregory ix. in Decret. Lib. n. TiL irv. c. 10 ; Const 26 Oiha,Jt^ 
1237 : We hear that men obtaining letters of summons send them forth i"^ 
three vile messengers, two of whom put up the letters over the ftlur or i- -j 
some other plnce, and the third presently takes them away. AylJIft 1" " 
Htales that a citation ought to be served at the place when: a person dwelb*- 
Law'6 Forms 97, See Spiritual CourU, note 161. 
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ciio!^vrrux tdiclales) are those not confiaed to any one persoa. 
Hit directed to all who have an interest in the cause. 

13. Before any proceeding can be founded on the defendant's 
■oD-appearance, the service of the citation mast be proved {"). 
rhe proof of service of the citation is the 6rst judicial act 
In a cause after the citation. So absolutely essential is the 
citation as the beg^ning and foundation of every jndicial pro- 
ceeding, that every judicial act exercised against a person not 
cit«d, or not cited to answer the particular matter named in it, 
is null and void ipso jure C^). On the other hand, the service of 
the citation at once produces three effects : (1) It pledges the 
defendant to appear, otherwise he is contumacious {'*). (2) It 
perpetnates the jurisdiction of a judge-delegate until he be- 
oomea aware of the death of his principal ('*), or until the suit 
is disposed of, if contestation of suit hus already taken place ("*). 
(3) It creates a pending suit ('"), so far as to prevent the matter 
in dispute being dealt with in any way (J'), although it creates 
W pending suit against the defendant until he contests 

f^l). Gregory ii. in Decrot. Lib. ii. Tit. sv. c. 4 ; Lynd. 2no ; Ayliffe 
'*! Uw's Forms 99. 
<'*). Ayliffe 170. 

I^)- Alexander III. to Abbot of Ramsay and Archdeacon of Ely in 
'^"^ Lib. u. Tit Jiv. c 2. 
Oi). Urbin UL Ibid. Lib. i. Tit. xxix. c. 20. 

' ')■ Lucius iiL Ihiil. c. 19 atates that the office ia EOt perpetuated until 
"'^'taUwi. AyliiFel55. 
I '''*)• ConciL Vien. a.d. ISll.in Clem. Decretl.ib. n. Tit v. c.2 ; Lynd. 
^ '15 : There ia said to be a judicial proceeding (judicium) so soon as 
rf '^'•lion has been served. Ayliffe 153 : Thongh it may be styled lit or 
J "^ti>K conteBtation of suit, yet it cannot be said to be hi Tuota or pen- 
j . *J' of suit till afterwards. Therefore, before contesUtion of suit, the 
j'*'"Wl ia not in mora. But a libel offered to the prince efTects a pen- 
iTt'J' Of Buit. . . , But a pendency of suit in respect of the plaiutifT ia 
fc''*d«E«»iaTOmmi»»«mf, or by the judge's decree for citing the defendant 
^^. Skcncood, 1 Cnrt2l7, in Stephens' Ecch Stat. 1651. 
L'J*n.aelaaius A.D. 404, ap. Oratian Caua. SL Qu. 1. c.50 ; AleMuderiit. 
i 5 '^bishop of York in Decret Lib. u. Tit xvi. c. 1 ; Innocent ni.Ibiil. 
|. " Honoriua lil. Ibid. Tit xxviii. c. 69 allows that for the judge to 
r**" '■he matter involved in a suit before contestation ia a good ground of 
^*^. AyHffel61. 

I ^ou n. s 
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it("), because he may never contest it. In addition, (4) 

a civil cause it breaks a prescription. A citation in ite^^aelf 

invalid, becomes valid if the defendant appears to it. 

14. If the defendant either does not appear to the citatic^Hra, 
or appears and goes away before the canse ia heard and det*^^- 
mined, or is disobedient to a ruling of the judge i^), he ia sa^kJif 
to be contumacious ; and unless he is able to escase bis cout^v- 
macy as being apparent only and not real, he cannot be heabad 
in judgment (""). In a criminal cause the evidence may Tbfl 
token and the defendant condemned in his absence f*'^) after ifc is 
shown that he is, and he has been pronounced to be contuirs.>- 
ciously absent (^). In a civil cause the judge does not px^o- 
nounce the defendant contumacious except on the petiticMi 
of the plaintiff (^}, but he may hear evidence and give •* 
preliminary sentence in the plaintiff's favour, which, unless 
appealed against, becomes definitive at the end of a year("). 

(7fi). HonoriuB in. in Decret. Lil.. y. Tit. kl. t. 30. 

(70). Ooncil. Milev, i,D. 416, np. Oratian Cans. u. Qu. vi. c 19; Wlioe'V^'' 
conttimuciousl^ refuses Xo obey tlte judges, after this haa been proveA ^^ 
the primate, let him issue lett«i's tLat no biHbop may communicate ir^^-'' 
him until he obeya. Concil. Tiibur. JMJ. CnuB. xi. Qu. ni, c 43 : V<x 
these three crimes any one may be lawfully eicommunioated — refusing *" 
come when canoaically sunimoued to synod [i.e., court], or when tb^^*^ 
refusing to obey sacerdotal precepts, or presuming to leave the synod bef o*^ 
the final conclusion of the cause. Aleiauder ni. to Bishojia of Exeter ■^■w' 
Winchester in Decrot. Lib. n. Tit. xiv. c. 3. 

(SO). Lynd. 114 snya that contumacy may be either apparent or r^sw l' 
In both cnaea the contumacy prevents the defendant being heard by 'tA' 
judge of tirst instance, but the judge of appeal may hear him for *"* 
purpose of deciding that hia contumacy was not reaL See Gratian C^»-»J*' 
IV. Qu, V. c. 1. If the defendant cliajigea his foruin after being eer^''*'' 
with the citation, he is still liable to answer before the citing jutlfi^' 
Decret. Lib. n. TiL II. c. 19; Innocent III. Rvl. Lib. 11, Tit. xivli. c 1^- 

(81). Innocent ill. in Decret. Lib. 11. Tit. xiv. c. 8, and Tit. vl c 6, § *■ 
Thia is not allowed in a matrimoniul cause when the respondent i0 vw 
contumacious. Ihid. Lib. 11. Tit vi. c. 4 ; Ecclesiastical Courts Con****^'^ 
sion, 1883, 1. 197, and 11. 18S. 

(89). Craisson. § 6903. 

(93). Innocent iii. A.D. 1203, to the Bishop of Durham, in Decret. !>*"■ 
I. Tit. IX. c 34. 

(84). Conoil. Lat. iv. A.D. 1215, Can. 40, in Decret. Lib, il Tit xiv, c- 
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1. 5. If the defendant appears, be may do so ander protest, 
to take exception (**) either (1) to the citation, as being 
^^■f ectire, uncertain, or ambigiiouB(^); (2) to the jadge, as not 
l»^i»3ga judge of competent jurisdiction, or as being suspect ("); 
(3) to the plaintiff, as being diaqualified (**), or to his proctor aa 
li-^'v ing no sufficient mandate (*•) ; or (4) to the admission of the 
l>l>^i in whole or in part — in whole when the facts alleged will 
*>c>t support the conclusion, in part when some of them are 
*Te? levant, or could not be proved by evidence, or involve matter 
the time pending before another tribunal (**). Such escep- 
*>-c>i3s are called dilatory, because they delay the plaintiff's 
iKit^ntion in judgment, and prevent the controversy becoming 

'^'-r-^^u the jiUintiff to be put in poasesaion as custodian for a year, and 
"'■"^;«U a final judgment to be then passed constituting him true poaaeBsorj 
Tit. VI. c. 5, § 6. 
<Si). Decret Lil). II. Tit. iiv. SmL Lib. ii. Tit. in. ; Ayliffe 262 [ 
Forms 167 and 69 ; Apost. Const, ii. 49 names some of these excep- 
^^v»a. Ecclesiastical Courts Commission Report, p. 197. 

(86). Ayliffe 2S2, when it is not known who is the person inteaded to 
"* cjwd ; Aytiffe 176, or for any other detect in the citation. Innocent IIL 
^** l>>7Kt. Lib. It Tit. xxviiL c. 49, says it is good ground for appeal if 
^^ d«rendant's request to have the piece of laud demanded in a libel 
*^«Olifi«d is refused. 

<R7). Sec above. Spiniual CoarU, § 29. Socrates i. 31 relates that 
*tK«...^... took exception to the jurisdiction of the Council of Tyre in 
~^S *.D,—(1) on the ground that Eusebius and his party, who sat in it, were 
*Ua enemies, and (2) that Ischyras his accuser, described in the libel as a 
''**»hyter could not be proved to be one ; and when the Council disallow^ 
**** eiceplioas he appealed to the Emperor, Concii lat. iv. a.d. 1215, 
** Dtcret. Lib. II. Tit. ixviii. c. 61 and 41. According to Aleiauder III. 
^"**i. c 6 and 24, exception cannot be taken to a judge because the de- 
***<Unl has in a previous suit appealed from a sentence of hia. Ayliffe 
~^£ ; It is held that a judge can himself decide the question of hia juris- 
^*ctiou, subject of course to appeal, but that he cannot decide the question 
^'^ being suspecL CraLeson, g 5911. 

C^)- Because of being excommunicated, under age, outlawed, and ihe 
**k«i Devoti of Lib. iil Tit s. c 7 ; Ayliffe 252, 254. 

CSD^ Innocent IIL to the bishop, dean, and precentor of Hereford, ia 
Oweret, Lib. a. Tit, xxviiL c. 48. 

(»). l**"* Forms, 168; Ecclesiastical Courts Commission, 1S83, Hist. 
4fp. I. 187. 
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a snit ("') ; they form the snbject of argnments and the refw js-a! 
to admit them is good gronnd of appeal (**), 

16. All dilatory exceptions, unless it be that of the gret.'fc^r 
excommnni cation ("*), which may be alleged at any time {^^^j, 
ought to be made before contestation of snit (**). They [a^»-J 
neverthelesa be made afterwards if (1) the defendant has »' «^- 
served his right of making them by protest ; (2) if they h^^s^" 
since crop]3ed up ; or (S) have been since discovered (*•) ; hut if i 
exception is not taten at once to the judge's jurisdiction, tt^e 
defendant is deemed to have consented to it (*^). The Sr"^' 
thing, therefore, which the judge has to do when the defend »-«3t 
has appeared, is to fix the term deiiheratory, within whi*^!! 
dilatory exceptions mu&t be propounded i^). At the expira- 
tion of this term, if no exceptions have been made or sustaia^**! 
he decrees tlie admission of the libel, and the controversy ^' | 
then ripe for discussion in judgment. 

17. Besides taking exception to the libel and citation, tt»e 
defendant can also, in some cases, protect himself by making ' 
counter-claim {ynviva petilio or rcconvtntio) (**}. ITiis he iii^y 

{91> Oratian Cans. m. Qu. VL c 2 ; Innocent in. to Bishop of Ely *" 
Pecret Lib. ii. Tit xxv. c 4, and Tit xxvin. c. 02 ; Ayliffe, 252 ; U»-^^^ 
Forma, 167. 

(92). lunocent m. in Decret Lib. I. Tit iiix. c 27, g S, and Lit>- '*' 
Tit xivni. c 49 ; Ecclesiaatical Conrto Commission 1883, i. 183. _ 

{93). Concil. Lugdun. a.u. 1274, in Seit. Lib. ii. Tit xii, c 1. f"*"***"^ 
this exception to be made unless the kind of eieoniinunieation is epeciC*-^^ 
and the name of the excomniunieating judge, and the same proved wit*^ 
eight days. Innocent m. to the archdeacon of Richmond, Ihiii. Tit ^ — **!— 
c. 2, says that this eiception cannot be rebutted by alleging that th* ^"""" 
fendant has ignored the excommunication. 

(94). Gregory ix. in Decret. Lib. IL Tit xrv. c 12 ; Concil. Lug"* — 
A.D. 1246, in S^xt, Lib. n. Tit xii. c. 1. ' 

(95). Innocent in. Ibid. Lib. ii. Tit. xxvn. c. 20 ; Ayliffe, S52. _ j 

(96). Innocent iii. Ibjd. Lib. i. Tit. iiix c 21 and 25 ; LI to the Bi»---^^ 
of Ely, Ihiil. Lib. ii. Tit. xxv. c 4, quoted note 126. 

(97), See SpiritwU Cmirlt, § 30. 

(98). Innocent m. to Bishop of Ely, 1. c, 

(69). Devoti Lib. la Tit xi. § 4, in Decret Lib, ii.Til. iv. ; Seit L 
Tit m. c. 3. 
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do, provided he ia not excommunicate (^'"'), by reconvening the 
plaintiff before the same judge, or by separate action if the 
jndge is suspect ('"). By reconvening him before the same 
jodge, be ac(]aiesces in the Judge's jurisdiction, but, on the 
other bond, he secures the simultaneous settlement of claim 
»nd counter-claim ("^}, provided the reoouvention or counter- 
claim is made before, or immediately after, contestation of 
(uit('»). 

18. As the object of counter-claim is to secure an allowance 
w compensation (■"') by way of set-off, reconvention is not 
possible whenever compensation is not possible. There can 
therefore be no reconvention (1) in criminal causes ('"^) in which 
tbe ftcjcused must be acquitted on the ground of his innocence, 
Hot on the ground of his being less guilty than his accuser; 
(2^ in prejudicial causes C**^), because a prejudicial exception 
Pstvmpts the principal matter; (3) in causes of breach of 

|*^Ost("'); and (4) in causes of wrongful dispossession (■"*), 
■*orewer, no one can reconvene another who could not support 
••* independent action himself (""*), nor can one reconvene 
**>other before arbitrators ("•), but a judge delegate can enter- 
^*n counter-clftims ('"). Reconvention ia always made oa 
**ftctly the same footing as the ori^nal action ('^^J. 

19. Before contestation of suit a controversy may be with- 

ClOO), Innocent in. iu DecreU Lib. ii. Tit. ixv. c. 5. 

<IOI). ConciL Lugdun. A.n. 1245, in SexL Ub. i. Tit. in. c. 3. 

(103). Alcxamler jil in [>Mrct. Lib. ti. Tit. iv. c. I. 

(103). U. Ibid. CraiMon, g 5922. 

(101). Devoti Lib. nr. Tit. xi. § 4. 

C 105). Lib. IX- Cod. Til. 1. c. 19 ap. Gratian Caui^ iii. Qu. ii. t. 2 and 4, 

OMV ClentcnB in. in DecreL Lib. ii. Tit x. c L 

O07). Gregory ii. in Decret, LiK in. Tit. xvl c. 2. 

(lOfl). Innocent IIL in Decret, Lib. ii. Tit. x. c. 2. Pseudo-Isidor. aji. 
Caus. ulQu. 1. c. 1, 2,3. 

(11)9). Innocent ill. in Decret. Lib. U. TiL xxv. c, 5, 

(1 10). Inniicent m, in Decret. Lib. l TiL XLIIL a G. 

Oil). Aleiander III. Ibid. Lib. ii. Tit. iv. c 1. 

(112). Coele»tiu III. A.n. 1193, iu Decret. Lib. Ii. Tit. iv. c, 2. Thus it 
^« citaliuu is made uypeUationt remota, the reconvention is aUo appellatumt 
**nola, allhougk this ia not expressed. 
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drawn firom jndgment except in a matrimonial cause ("'), Ths 
wiUidiawal &om a criminal proceeding is termed nWilto, nod 
not permitted except by leave of the judge, unless it be 
to aroid bloodshed ("•). Snch a withdrawal by the accuser 
bars him from again raising the same charge ("^)- A vit^- 
drawal by ihe accnsed is equivalent to an admission of gnilL 
and he may be dealt with accordingly ('"). The withdrswsl 
or settlement of a ciTil controvert is a thing which n jad^ 
is directed to encourage (■"). If made gratuitously, it is 
termed a composition ("^ ; if made npon terms the value of 
which has been already ascertained in judgment, a trompnf'C"); 
if made npon terms the value of which is unascertained, but 
made with the sanction of the court, a (rafwarfwm ('*"). 



:« thllU 



D Decret, Lib. I. Tit xxivi, c. 11. 
i. iL Qu. 1. c 7, § 2, Ibid. Qu. m. c. 6 ; 
9 called miumHiatum, to conceal ihts tralh prmirn"- 
> desist bom prosecvtioa IfT^rmalion. Ljnd. -i 



(113). Uonorius m. i 

(114). Gratia 
niake a false chai^ l 
lion, and generally 
See Qmonicat Proudurt, note 81. 

(115), Innixent in. in Decret. Lib. v. TiL I. c. 4. 

(lie). Id. Ibid. If ihe judge finds that tlie accased is crilninoiu.1*^ 
that tlie wil)idrawal is made by coUnBioQ, let tlic arciised reccLr« dw 1'^ 
punisbaient. 

(117). PHudo-Iddor. ap. Grslian Caoa. IL Qii. vt. e. 18, pemiil" 
ithdtaw from a itiit. Honorius iil in Decret. Lib. L Tit. XO^ 
c II, urges a judge to use every endearour lo bring about comptwliio'' 
I alating fur tliat purpose fi-om legal tevrrity, excepting alirnyc m^ 
moniat causes, which do uc>t admit of a compoeitjon. t^iisl. 23 Iab^I^ 
A.D. 1222 ; That archdeacons or their olticiale give leave to the [orti* ■" 
agree or withdraw by compound iag, so that the suit be mich as aieaU ■« 
coinpoBition. Const. 21 Otho, a.d. 1237. 

(118). Alexander UL in Decrct. Lib. L TiL X«Vi. c 7. 

(119). Pactum oipactio. ConciL Carlhag. 1. *.p. 347, iu Diirel. lir<S' 
n. Lib. L Til. xxsv. e. 1. : Either let compacts lie obwrvifd. or let tl" 
defendant be amenable to ecclesiastical discipline. Aleiandsr !■■' '" 
Bishops uf Eseler and Worccater, Ibid, c 4, forbids a coni|jAct lur i" 
resignation of a benefice. Id. to the Archbisbop of York, Ihid. s.^:''- 
to the Archbishop of Canterbury, Ibid. c. 6, forbids a Churrh to be p"" 
under a com[>act for au increased pension. Ooelcstin ni. lo Kaiiof °' 
Lincoln iu Decret Lib. v. Tit. in. c. 28, also Tit. xt. c. 12; W 
Forms 160. 

(120), Gi-egon,', A.D. 509, iu Decret. Lib. I. Til. ISXVl. c. 1. Devoli lo* 
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120. A libel may be sometimes cliaiiged. as if an estate 
demanded nnder o. will is demanded under a contract; and 
sometimes mended or enlarged, as if instead of & debt of 
£LO one of £20 is claimed. With certain exceptions ('*'} a 
libe-1 can be changed in a civil cause before contestation of 
suit, but not in a criminal cause, and by English practice the 
[)la.iiitiff in a testamentary cause Ls allowed to make three allega- 
tioT^s, but not more (^*^). A libel can also be enlaj^ed by the 
addition of new matter, but substantial matter can only be 
add^ before contestation of Hnit(^^). Therefore since time 
ar»d place are considered substantial matters in a criminal 
ciiuse, the omission of them in a criminal libel cannot be 
afterwards rectified. On the other hand, the conclusion or 
petation being accounted the substantial matter in a civil 
c*Qse, additions are permitted to any part of a civil libel 
^-^Cept the conclusion, even after contestation of suit ; and in 
iinivereal actions such as suing for an inheritance, or general 
^'^ioaa snch as an action for waste, adtlitiona may be made 
"* the way of specifying particulars, even up to the time of 
6»*ing gentence. 

2l. The period of time which is allowed to intervene, either 
"y law or by the judge's ruling before any judicial act is 
concluded, is called a delay-term (dilatio). Any additional 
illowanee of time at the request of either of the parties is 
'^'Tned an extension of time {inducine) ('"). Terms are 
"'owed by law at each stage of a judicial proceeding, and 
^^teogiouB of time may be had when they are necessary. There 

'''"•- »3i. Tit, XVIII. aays tliat pactio is the generic term of which trans- 
j***^ ii one Bpccies. Ulpianus in leg. 1 de TraOBOc. : Qui transigit ijuaBi 
* *^ dubia et lite incerta neque Knita transigit ; qui vera paciscitiu' 
attaiiygj^ cauEa rem certam et iiidabitatam liberaliter remittit. Law's 
'^*«T»>a 162. 

<* aS). AyJiffe 350 ; Law's Forma 180. 

**^*3). Urn's Forms 166. See Spiritval fourti, nnt- loi 
J ^^^^)' Pwudo-Isidor. up. Orstian Cans, iii. Qu 
, "*. io Uecrct. Lib. ii. Tit. viii. c. 2 ; Honorius 
**''^^ c. 62. 



lU. ; Coelestin lU. *.D. 
111. Ibid, c. 3, and Tit. 
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are two regular terms m the introduction of a cause, for wbicli 
a fixed time ia set by law or by custom, viz. (1) the terin 
citatory ('^), or the interval allowed before appearance to tlw 
citation becomes obligatory; and (2) the term deliberatorj ('"), 
or the interval allowed to the defendant after appearing to the 
citation, to deliberate whether he has any exception to prc- 
ponnd before the judge decrees the admission of the libel, ^^ 



The Instance of a Cause — The Sctt. ^^B 

22. When tlie judge has decreed the admission of the libf! 
or articles, and the controversy is thereby allowed to beafii 
matter for discussion in judgment, the Grat and necessary act 
is contestation of suit or joining of issue, and the acts wlicli 
follow itarecalledthesuit (/is) or trial. All the proceediags ili»t 
took place before were eaid to be acts in law (171 jure); all tlii' 
now take place are said to be acts in judgment (in judieiu}- 
The suit proper includes three things : (I) contestation of su" 
or joining of issae ; (2) the ordering of the investigation npw 
the allegations made, and the exceptions pleaded (^ ; and (3) 

{125). Alexander in. to tlie Archbisliop of Canlerlmry and Biebc^"^' 
WoKCBter in Deci-et. Lib. 11. Til- viil c 1, forbids t<io sliort a lem'o *■ 
allowed in ibe ciUtion. 

(126). Coeleatin Ui. a.d. 1193, in DecreL Lib. n. Tit vra. c. S. iM"- 
cent III. A-D. 1204, to tbe Bisbop ot Ely, Ibid. Tit. xsv. c, 4 : Since ^' 
termination of causes is soinetiniM maliciously delayed, in ans^'er U f^' 
inquiry we decree tbat within s certain time to be essijnied by i1ifj'°^)!^ 
all dilatory exceptions must 1« propounded, no that if aftein'iris di'? 
wish to allege theiu, ibey aliall not be heard nnleaa [I] tlicy hud Iff""" 
nude prot«!st, unless [2] by chunce some new and valid one abould ari>«i '"' 
[3] he who wishes to allege one lirBt makes oath tliat it has subseqa"'''.'' 
come to his knowledge. 

(127). According to Clemens v. in Clem. Lib. v. Tit. xi. c 2, tbe arigin*' 
litiel should be divided into positions or sections, called alltgatiMuii' 
civil cause, artidft in a criminal cause. In a civil cauae tie pUinlil' 
nlUges and propoundi what is contained in them, in a oriininkl tauM il^ 
jndge artielet ami objati. See Ecclesiastical Courts Commisaion, 1*^ 
vol. IL 207. Id a civil cause the plaintiff may put in three alltgatko*^ 
pleadings amending the libel, and the defendant uiay reply to each. 1 
Forma 179. 
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judicial production of the evidence in support of tbe libel 
and exceptions called the proof, 

23. The instance of a auit is said to commence when a con- 
troversy ia judicially contested, and to last until sentence is 
given, or till the end of three years ('^). For contestation 
three things are necessary : (1) There must be an allegation of 
Clime or statement of claim made by an accuser or plaintitf, and 
an answer or defence made by a defendant or accused person. 

("2^ The allegation must be made by way of petition before a judge, 
.d the answer by way of direct reply to it, (3) The answer 
m tist be made with intent to invite a judicial decision ("*). The 
aixawer may, however, be (1) simply affirmative, or (2) simply 
Ji^?^tive, or (3) affirmative or negative with a qualification ('™). 

24, Before a suit is contested there can be no judicial ex&mi- 
ii«ktion of witnesses, except in cases where the death of a witness 

ciy be apprehended, or else to perpetuate evidence (•"'), because 

C12»). Aylltfelfil; Tbe instance ofacAuse is suid to be thai judicial 
pV'OveM whicji ia mode from the contestation of a suit, even ta the time □( 
pronouncing sentence in the cause, or till the end of three year*. Hono- 
■ri^saiiL in Decret Lib. v. Tit. XL, c. 50: Lis dicitur mota cum fiierit 
CoM^tesUU Lynd. 162 : Rea cat litigiosn post litem conteatalam. AylilTis 
'SO : A lis or suit is Uie cause itself deduced in judgment. . . . A It« or 
It doea not commence but from coal^alatiou of suiL Devoti Lib. iir. 
"^it- VL § 3 nays that by the civil and canon law the usual time allowml 
•**lioie contestation of suit ia twenty days. Lynd. 72 aaya tliat it iniinl 
'^ke place within two months, apjiealiug to Coiicil. Carlhag. in. a.d. 397, 
***»• 7 op. Gratian Caus. iv. Qu. v. c. I, which veijuirea an incriminated 
t"«hop Iq appear within one or two montlia at tlie most. Boniface viii. 
"' SexL Lib. iL Tit. iiL e. 2 says that contestation of suit ia not to be de- 
•V**! because a peremptory exception is propounded. Law's Forms 173. 
"* Above, note 7fl. 
OftD). Gregory is. in Decret. Lili. i. TiL VL c. 54, g 3, and Li)), il Tit. 
■ *- I ; Conlettatiun of auit is not madu by positioua (or articles), and 
'"Wen to iheni, but by a petition propounded in law, and a reply to it 
l^tot^ the judge]. 

t>aO}. LaVa Forma 173, 81. 

(I3l). Innocent III. in Decret Lib, II. TiL vi, c, I and 5 ; The same Kr 
k ^"hop of Durham, /6v/. Tit xx. c. 34andc.41. LAw'aFonnsnSsay!. 
^*L I'he practice, nevertheless, is to administer the oatli to witnesses in 
*'"'^ Lf anticipation. 
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as yet the snit has no existence ('*■) ; neither can there be sxaj 
jndicial sentence in the cause, but only an extra-judicial ralxng 
im the controversy. Contestation of suit is therefore defixied 
to be the fundamental act and basis (priticipium/ormale) oC all 
judicial discussion. Accordingly it has no place (I) in san- 
inary or est nt- judicial causes, (2) in executive aud Other causes 
introduced without a libel, (3) in criminal causes where the 
facts are notorious, and (4) generally in all causes in which ft 
judge is authorised to proceed of mere office without judicial 
forms C^} ; nor (o) in appeals, because the original contestation! 
applies to these. In certain causes, nevertheless, such as * 
proceeding for heresy, contumacy in not appearing when dt/oA 
is deemed equivalent to cont-estation of suit Q^), and in sm**-' ' 
mary and executive causes the act which ordinarily foUo^*'^ 
contestation is held to set up the instance of the cause ('**). 

25. The principal effects which follow upon contestation *^' 
suit are the following: (1) With it the judicial suit corsD- 
inences, and the instance begins to run. (2) It breaks * 
prescription, or from it a prescription may be set up ('^*^. CL ^) 
It excludes dilatory exceptions, except in the three c».^**^ 
already named ("'). (4) It perpetuates the decision of ^ 
judge -delegate up to the final decision of the suit ('^). ^ ^) 
The proctors of both parties are now masters of the s^«J't 
(domitii litis). 

26. Contestation of suit is followed by the oath aga.*-^*^^* 
vexatious litigation, called the oatit of mhimny (""). In -fcliis 

(132). Innocent iiL Ihid. Lib. i. Tit. xiivni. p. 4 ; Gregory IX. -T^^- 
Lib. II. Tit V. c. 1. Law'fl Forms 172 : Contestation of suit is defined *-*^ 
the •priiicipiv.mfarma.h, tlie fiindamenlal judicial act whereby the j ■t**'^^ 
hcftins to take cogniiance of the cause. 

(133). See Cbnoniwii Proeedan, g 8. 

(134). Lynd. 302. 

(135). Ayliffe 151. 

(136). Devoti Lib. iil Tit. vii. g 4. 

(137). See g 16 and note 12S. 

(138). Lucius III. to Archbishop of Canterbury in Decret. Lib. I— 
XXIX. c 19. 

(139). Devoti Inst. Lib, m. Tit. vji. g 1. Couat. 24 Otho, a.d. 1 ■ 
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•oath the party swears that he believes his cause to be just and 
^ood, that he will neither knowingly deny the truth nor nee 
false evidence, and that he will not vexatiously cause delays 
»or attempt to succeed by bribery. This oath, which was 
customary among the Romans, was at first administered only 
Co layiuen, but afterwards to clergy also, including public 
l>odie9 and bishops (""), By the rule of the thirteenth century 
■t ooald be required from both plaintiff and defendant ('"), in 
Kaases criminal ns well as civil ("-), on appeal as weli as in the 
£r&t instance ('**) ; but by the custom of this country laymen 
■can only be called upon to take it in matrimonial and testa- 
'snentary causes ('**) In cases in which it is allowed, a plaintiff 
3«fDsing to take it is cast in his suit, and a defendant refusing 
3t is treated as one who has confessed the injustice of his 
iJefence ('**). Formerly it could be taken by a proctor on 
'"behalf of his principal, but this practice is at least disconnten- 
Ittnced here ('**). A special form of it, called the oath of malice, 
I 

" We ordain that the outh of calumny, in all ecclesiastical cuu^ea iTbatou- 
•vcr, and of 9|>eaking the truth in Epirilual causes [i.e., tlie oatli ei, officio], 
"he [or the future laken in tlie kingdom of England." Tlie onth Qiay be 
administered before conteatation of suit whenever a ilitatory exception is 
jHopounded. SexL Lib. IL Tit. IV. c. 1 ; Ayliffe 138. See CimonuW 
Pneedure, note 37. 
(140). Lucius III. to the Bishop of Ely and the Archdeacon of Norwich 
I' in Decret. Lib. ir. Til. viL c 5, authorisea clei^ to take the ualh of 
I olumny, and Gregory ix. Ilnil. c 7 authorises b[alioi>9. 
I (I'll). Lucius IIL to the Bishop of Ely and Ai'riideacon of Norwicb in 
, Dwret. Lib. iL Tit vn. c. 5, 

, (143). Honoritis ii. in Decret. Lib. n. Tit. vu. c. 2 sUtea that it was not 
the Roman custom to administer it in causes concerning churches, tithes, 
and spiritual caiuea ; but Boniface Tin. in Sext. Lib. ii. Tit. iv. c. 1 ordered 
it to be taken in these. Ayliffe 13!) ; Lynd. 1 1 1. 
(U3). Seit. Decret. Lib. ii. TiL iv. c 2. 

(144). Tlie acl 2 Htn. iv. c. 15, which nt one time allowed il, was r^. 
pealed by 1 Eiii. c 1. Ayliffe 138 ; Law's Forma 281. 
I (14S), OrcKory ix, in Decret. Lib. il Tit. vn. c. 7 ; Athon. 60 ; Law"* 
. Pomu 266, 2S3. 

(146), This is sunctioned by Eugenins iii. in Decret. Lib. ii. Tit vn. c 
3 and 4, also Seit. Lib. ii. Tit. iv. i: 3, but forbidden in this country by 
I Can. 133 of 1603. 
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may be administered by the judge to either of the parties »■- 
often as he sees fit (^"). 

27. Before the question of proof is gone into an importE^-nt 
part of every suit is the so-called personal decree ('*^, By t.ins 
decree, which is issued by the judge at the plaintiff's instam *», 
the defendant is retjuired to make answer upon oath to cert*»a 
positions extracted from the libel and propounded to him in 
judgment, called interrogatories ("*). In all civil canses int>^- 
rogatories may be admioistered to the defendant, and perso:»3iiI 
answers may be required from him, except when they sugg-*st 
matter which might incriminate him (■*"), In criminal caim si's 
personal answers may not be required from the defendant (^*-'^) 
when the judge's office ia promoted at the inslance of a volsjH" 
tary promoter ; but when the judge proceeds of mere office, *>*"■ 
in other words extra-judicial ly, the so-called fx officio oath co**^' 
pelling him to answer to the crimiual charge could formerly "^ 
administered to him in synod or audience. This has now b^^^" 
made illegal in this country by seenlar legislation C^') ; but 1^ -^^ 

(147). Iaw'h Fomis 257, 281, 284. 

(U8). Law'B Forms 183. 

(149). Gregory ix. quoted note 129 ; Boniface viii. in DecreL Lib. n. "'-^^' 
II, c. 2 ; Ayliffe 65 ; Ecclea. Courts Oominisaion, 1883, HisL App. 

(150). I.Bw'a Forms 189 says not in cases of defamation, correction, 
lierjury. Boniface in Decret, Lib. Ii. 'l"it. x. c. 2 requires pnblii 
to maVc answer to interrogatories llirough their syndic. 

(151). Ayliffe U5, 397 j Law's Forms 177 and 190 : In criminal chi 
the party is not hound to answer on hiaoatU ; but llie position is adniiss:^ 
as far as regards the jiroof. Sir Jolut Kicoll's decree in the caw of Sch- " 
y. Hod'jton, Addam's Reports i. 113, has confirmeJ this practice, and E- 
now fully understood that in criuiiiial charges the defendant cannot^ 
required to return itny personal answer on oath. But see note 151. 

(152). Const. 25 Otlio, A.D. 1237, introdnced the oath of truth or o»^ 
d o^icio, as well as the oath of etdamnij, into this country. The 
HeiL. VIII. c. U, since repealed, recited that it standeth not with thi 
order of justice or equity tluvt any ivei-Hon should be convicted or put to 
luBs of his life, good name, or goods, unless it were by due accusation i^ 
witnesses, or hy presentment, verdict, confession, or jirocess of outlaw^ 
13 Car. II. c 13, sec. 4, forbids the oath rx officio. Stephen's EccL Stat, 1^ 
Ecclesiastical CoiurU Commiesiou, 18S3, Kiel. App. I. 182, iL SOT, 8^ 
Law'$ Forms 1B9. See Canomcal Procedure, notes 141 and 140: 
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♦entered himself as a witness in a judicial proceeding it was 
x:i5iial to examine him as to the existence of fame or scandal 
:»-e5pectiiig the matter charged ('*'). 

28. If the plaintiff's case is estabHsbed by the defendant's 
admissions, he may proceed to the conchision and to sentence 
■withont proof by witnesses ; or if any portion only is established 
lie may prodnce witnesses in contirmalion of the remaining 
nrticles onlyC**). It is for the judge to determine the proper 
order of the investigation C*^). In doing so he has to consider 
three things: (1) the nature of the defendant's exceptions, (2) 
the existence or absence of a coanter-ctaim, and (3) the style or 
cnstom of tie court ('*"). It must, however, be remembered 
that by recent secular legislation in this coantry three different 
stales are in use in ecclesiastical courts, according to the nature 
of the cause, viz. (1) the old canonical mode of procedure, 
which is still followed in faculty cases; (2) the mode of pro- 
cedure introduced by the Church Discipline Acts of 1S41 and 
1892, for the public discipline of clergy ; and (3) the mode of 
procedure prescribed by the Public Worship Act, 1S74, for 
rMtrainin^ deviations from the forms sanctinned by the Act of 
Uniformity, The two last are statntory modes of procedure, 
differing in many respects from that prescribed by the Canon 
Law. 

29. The term exception is applied to any allegation in the 
Bttare of a defence which delays or defeats the plaintiff's 
intention in jndgment (•*'). The general effect of alleging an 

(153). Ecclesiastical Conrts CommiMion Report, 1883, p. 4, Btat«B that 
the effect of 17 and 19 Vict, c 47 IB tor^uder the parties to nneccleBiaatical 
flinse, inclmling the defendant in a criminal suit, competent and compel- 
bble witnesses. See a]»o Hist. App. I. 191. Paschal II. quoted note 201, 
dccliiT«d him a competent witness. 

(194). Law's Forms 183. 

(155). Ordo cognitionum in Decret. Lib. It. Tit. X. ; l)evoti. Lib. in. 
Til. XL 

(IW). Ayliffe [133]. 

(167). Conoil. Lugdiin. A.D. 1245, in Scit. Lib. n. Tit in. c. 1, calls 
pereiDptcirjr exception a defence. Boniface vin. Ibid, c 3 state* that it 
doea not effect a conteetatiaa of suit. Deroti Lib, m. Tit. x. c 
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exception is to introduce a new qnestioD, and to change tlie 
position of the parties until it is disposed o£ by casting the 
burden of proof npon its propounder ("*). The plaintiff mar 
meet this by himself excepting to the defendant's exception, 
whereby the burden of proof is thrown back upon himC*). 
Tliis is termed a replication or reply, and other exceptions (or 
and against may follow in like manner ('**). An exception is 
called (1) criminal when it alleges a crime which would dis- 
qualify the adverse party from appearing in judgment, or (2) 
civil when it alleges some ground or reason which strikes at the 
root of a cause. One who alleges crime by way of exception is ^* 

allowed two advantages, because he is acting in self-defence: — '• 

(1) He is not required to subscribe to the law of retribution -"^i 

before proceeding to proof, (2) He is not liable to an action -*=■ 

for defamation if he proves his exception (""), nor by the ^s( 
custom of Franco if he fails in proving it(*^*), 

30. Exceptions are usnally divided into (1) dilatory and (2) ^l 
peremptorj'. Any defence which delays the plaintiff's intention -** 

in judgment but does not perempt it by going to the root of ^J 
the matter, is termed a dilatory exception ('**). One which mA 
defeats and perempts the suit itaelf is called a peremptori-{'*') ^) 
or incident ('"*) exception. Dilatory exceptions have place when *:ai 
a cause is first introduced before contestation of Buit("*), and if 

{168). Ayliffe 251 ; Devoti Lib. m. Tit. x. g 1 1. 

(159). Innocent iii. to Archde&con of KichniDDd in Decret. Lib. ii. TiL 
XXV. 0. 2. 

(ISO). Tbcy are termed duplicationa, triplicationi, quadruplicatioiu, or 
rejoinders, Burrejoinders, and rebutters. Aylille 351 ; Devoti, % 12. 

(161). Ayliffe 254. 

(162). 7iii(tCraisB0ii,§ 5873; Law's Forms 177. ^e CanonKal Prtxtdun, . 
note 76. 

(163). See ^ 15. 

(164). Innocent in. in Decret Lib. ii. Tit. xx. c. 20, saya tliat & 
called to prove a, dilatory exception cannot be examined reapecUng tlift 
principal matter, but a witness called to prove a peremptory eioeplioa 
can. ConciL Lugtlun. A-D. 1245, in Seit. Lib. ii. Tit. III. 

(165). Ayliffe 253 : Every peremptory exception is styled au incidental j 
exception, quasi incidena eeu perimens tpaum negotium principale. 

(1S6). Ayliffe 26^. See g 15 and note 87. 
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not then made are ordinarily taken to be waived. Peremptory 
BJcceptiona may be propounded at any time, but, to be decisive 
jf the suit, they cannot be propounded until by contestation 
jhe cause Las become a suit. Some peremptory exceptions 
ire called nurcly ^eremplori/, because they dispose of the suit 
but do not destroy its instance, such as prescription or fraud, 
ind these may be propounded at any time before sentence, 
but not afterwards ('"'). Others are called exceptions con- 
cldstve of a snit {litis finitac) ('*'), because they destroy the 
l&staDCe, such as that the matter has been already judicially 
Kttled (res Judicata'), or that it has been settled by a composi- 
tion ont of court. These may be alleged at any time, even 
kfter sentence in bar of execution (""^J. 

31, The various incidental questions which are thus rabed 
hy way of exception may be grouped in three classes, having 
regard to their bearing on the main issue, viz, (1) those called 
pr^Wiaai('^),(2)those called ^r(;;ntm(oj-y, and (3) those called 
toUalrral ("^). A prejudicial question is one which carries witli 
it the decision of the main issue. Thus a decision that there 
never has been a valid marriage is a prejudicial decision which 
disposes of a suit for the restitution of conjugal rights (•"). A 
preparatory question is one without the decision of which the 
main qaestion cannot be decided, but which does not in itself 

(167). Ayliffe £52, 255 ; Dovoti, § 4. 

(IBS). Innocent in. a.d. I1!>S, to the Archbisliope of Armagh and Cashi;!, 
}n Dewet. Lib. il Tit. iiv. c 7. Gregory ix. Ibid. Tit. xxv. c. 13 rail* 
Diem rta judicutoe. Devuli Lib. UL 'I'it. X. g S calls tliem pcremploriae 
titia finitoe. AylifTe 3o3. Boniface viii. in Sext Lib. it. Tit. xii. c S 
directB leculur judges to receive a plea of ret jndieaUt from spiritual 
jndgM, and rife vend. 

(16D). Ayliffe 253. 

(170). Boniface vni. in Sext Lib. ii. Tit. it. c. 12 : AUhou);1i no appeal 
ms niule from an interlocutory ruling prejudicial to llie principal matter, 
jet it a defiullive senlencu ia [siiccessf ully] appealed agaiuat, tlie grievance 
inflicted by llie interlocuUiry ruling may be lawfully set right, by ihe 
judge of appeal. 

(171). Uevoti Lib. m. Tit. xi. § 1. 

(172), ClemenB in, in Dwret. Lib. ii. Tit. x. c 1 ; HonoriuB in. a.d. 
||SS4, iUi. c. 3. 
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settle the main question. Thus, if a bishop is called to Re- 
count for the acts of his official which are said to be illegal, 
and denies that he is responsible for them, a decision that lie 
is responsible does not dispose of the main issue unless the 
official's acts are shown to be illegal. A collateral qnestioa is 
one the decision of which does not affect the main issa& 

32. The order in which exceptions are admitted to proof 
depends on their nature. Those involving prejudicial tjiie*- 
tions should be first taken, because they dispose of the whole 
cause C'); next those involving preparatoiy qucstjons, and 
lastly those involving collateral questions. 'When several ex- 
ceptions of equal relevance are propounded, those which rsiw 
criminal suggestions should have precedence of those raianff 
civil suggestions ("*). An exception of wrongful dispossessioii 
takes precedence of all others, because no one who has been 
wrongfully dispossessed can be required to answer to the partr 
who has dispossessed him ('"'). The judge determines the 
order, and assigns to each party a time within which his proof* 
are to be niade. This is galled the term probatory ('*'), *^\ 
the most important term in the suit. 



(173). Clemeus lu, IbiA. c. 1 : When by the proof of the ciceptluD 
principal question ia disposed of, the exception itself ought flnl V> h 
inquired into, 

(174). Devoti, § 5. 

(17.i). Pgeudo-Isidor. ap. Gratian Cans. in. Qu. 1. c. I, 2, 3, andOt"- 
c. S ; Cana. V. Qu. ii. c. 4 ; Innocent iii. a.d, 1204, in DecreL Lih 0. 
Til, s. c. 3 ; Gregory ix, lUd. c 4. Spoliation prcBopposes (1} piwesiMi. 
(2) diapoesesaioa (ffe/ertio). Alexander iii. in Decret Lib. LTiLiiQ-'-I* 
and Lib. n. Tit. xni. c. 17 ; Innocent ill. to the Bieliops of RocheaWr V^ 
London, IfM. Tit. sivm. c. 61. Alexander IIL to Bishop of Wow^"- 
JhiA. Lib. IL Tit. sill, c % Htatea tbat a resignation of a beiteTice ii ^^ 
if the resigner has lieen previoiielf dispossessed. The same lo the Bltbop 
uf Exeter, I>AA. c. 8, says that a charge of crime cannot be alkweJ ■* ^ 
defence to a petition for restitution to a benefice. The same 
bishop of Canterbury, lUd. c 7, directs a clerk to be first 
then the criminal charge agaiost him to be ventilated. 

(176). Pelagius i. ap. Gratian Catia. in, Qu. ii. c 20 directs 
assign a competent term for law and truth. Ecclesiaatical Courti Oc^ 
miaaion, 16^3, Hist. App, l 197. The introduction of viiM voct enitti'* 
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I, 33, It is the business of tlie plaintiff or accuser to prove liia 
blbel, of the defendant or accused to prove liis exceptions, and 
pDr eocii one to do so witliin the term assigned him ('"), Unless 
tbe defendant's exception perempts the whole libel, each one 
feiust further prove his several allegations, or they cannot bi' 
IBCeived in jndgment. If the defendant fails to prove his 
xception, the plaintiff is not thereby relieved from proving liis 
[bel ; bnt if the plaintiff or accuser fails to prove his libel, the 
lefendant is under no obligation to prove a negative ("*), eicept 
B some few cases iu which the presumption of law is against 

34. Proof is defined to be the establishment by evidence or 
lemonstration of a doubtful or disputed matter in judgment, in 
irder to enable a judge to determine a controversy pending 
letween two parties ('^). It includes (1) producing proper and 
rostworthy evidence, (2) ineetiog or rebutting all exceptions 

Pken to the evidence, and (3) the publication of sufficient 
idence before the judge, By the last-named act it becomes 

sf<R« the jiidge in court by 14 and 15 Vict. c. 99, has praclitaHr abolistii-d 
be tenu proltaloiy. 

(177). Aylilfe 151 : If no sentence is pronovinced in a civil cause williiu 
lire« yeors, or in a criminnl tause within two years, llie instance is said lo U- 
•Tempted. U. Is-lsayBbyEngHah usage tliere is no certain tiiuL'. Law'h 
rtoiTOa202,2l4. 

(17B>. Gregory aji Gralian Caiu. vi. Qii. v. c. 1, quoted in ronoiuVaf 
^tottdtat, note 47, and U«u». li. Qii. v. c II. Innocent III. in DecreL 
■ib. n. Tit. XII. c. 3 : If the plainlilT provei> nothing, the dcfcndnnt winn, 
llbougii he doei! uolhing. AylifTe 444 ; Honuritu lit. iu Decict. Lib. ii. 
at XII. c. 12. Loiil Sellwme in Ltonard v. EllU, 26 Ch. D. £04 : No one 
■ bound to jirove a negative. 

(179). Boniface viii. in SexU Lib. n. Til. v. c. 2, says tlint the pr«min|,. 
ton of law is against a nian wlio claims tiihes in anolhcrV pariHli, and 
Steicil. Lugilun. A.D. 1274, Ibid. Tit, ix. c. I. See (7a<tOTi,Vai Pmrediire. 
low 117. 

(180). Isidor. in Decret. Lib. v. Tit. xl. c 10; Devoli last. Lib. lit. 
TH. IX. g 1 i Ayliffe 442, 275 ; Law's Fornis 200. 
TOL. II, T 
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jndicial proof. Judicial proof is nevertheless of two degree?, 
viz. (I) full and complete, and (2) half or incomplete ('*'). 

35. Full proof is made (1) by evidence of the fact, or (2) bv the 
confession of the opposite party, or (3) by the deposition of Wo 
or more credible witnesses touching the same matter, or as it 
13 eaid by the living voice (viva rocc), or (4) by a public instn- 
ment ('^) called the dead voice {morlua vocr) (■**). Its effect is 
threefold: (1) it determines the sentence; (2) it prevents the 
plaintiff being required to prove his intention by an oath, which 
if tendered to him he is ioBtifled in refnsing('**) ; (3) ins 
criminal canse the oath of purgation can no longer be tenderfd 
to the accused, because purgation is allowed only to those sns- 
pected, not to those convicted. In all criminal causes full proof 
is imperative (**°). 

36. Tlie deposition of a single witness, or of Beveral donbtfol 
witnesses, or a private writing, or in some cases a strong pre- 
sumption or common fame, constitutes half proof. In civil cansee 
half proof may sometimes suffice, as when private accoantsare 
allowed to prove a debt^*), or common fame is allowed to 
prove parish boundaries ('^''). In other cases half proof mar he 
converted into full ]iroof by means of an oath, called the neCfs- 
sary oath or oath suppletory (^®J, and in criminal causes it msy 
be rebutted by the defendant's oath of purgation ('*"). In "■ 

(181). Ayliffe 444 ; Devoti, § 3. 

(182). Innocent ill. in Decret Lib. ii. Til.. SllT, •:. IB. 

(183). Law's Forms 264. 

(184). Alexander in. in Decret Lib, u. Tit, six. c, 2. 

(186). Gratian Caua. ii. Qn. vm. c. 2 : In criinea tlie evidence oOgW " '■ 
lie clearer tban noon-day. Concil. Brae. ii. a.d. 573, Ibid. Cam. n. *<* , 
IV. c 1. Aleiander in. in Decret Lili. it Tit ss. c. 10: The Uit&IB/^ 
iif one ia not sufficient to condemn any one. Innorent ni. Ibid. c,83,^.' 
The same to the Bishop of Eieter. Ibid. Lib. in. Tit n. c 8: ?tio^'* 
not Biifflcient evidence in a criiuinat case. Lynd. 296, 304 ; AyliO« ■»-* ' 
Slephens' Eecl. SUL 557. 

(186). Law's Forms 201. See Camniad Procediirr, not* 40. _^^ 

(187). Honoriusin. in Decret Lib. It Tit xa. c 13; Ayliffe 275. S "'" 

(188). Alewnder ni. in Decret Lib. ii. Tit xix. c 2 ; Devoti li\ " 
Tit. IX. § 35 ; Law's Forms 284. ,.^^1 

(189). Alexander in. in Decret Lib. v. Tit 1. c. 10, dirccU it to bfrj^^l 



Ac/s iH Judgment. 



291 



kiriminal cauGes, when tbe matter is left doubtful by the evidence, 
the rale of charity requires the best construction to be put on 
the appearances (^*''), and the oath of purgation to be admini- 
stered to the defendant, unless there is a strong presumption 
Bgninst him ('"). 

37. Evidence of a fact is such evidence as is either (1) 
notorioas or most evident ("*), (2) manifest or more evident, 
or simply (3) clear (^igMtrfa) ('^'). Notorions evidence is that 
which is known to all men, as that St. Paul's Church stands 
in London ('"), or which can be proved to the judge by ocular 
demonstration C'''^), as that a person alleged to be dead is 
alive and prr-aent in court. Manifest evidence is that which 
bas been openly done, and can be proved by any number of 
writnesses, although it is not known to all men, as when a 
criminal has been caught in the act of committing a crime ('"*). 

in m case o( allied simonj-. Innocent III. I\ni. Tit. IS, c 5 direct* it to 
be administered to a presbyter charged with apoBljiay. Id. Ihid. Tit HI. 
^ 14 prescribes it in a case of alleged homicide. Id. to Bishop of Excler, 
fbid. Lib, III. Tit, II. c, 8, in a case of alleged couctihiiioge. Cleiuent ill, 
Ihid. Lib. IL Tit. zvin. c. 1, in a case of alleged abetting of intirder. Other 
-uses, Ibid. Lib. v. TiL IL c 2, and Tit. I. c. 19. See C^nmiical FraCiduTt, 
note ISl : Administering the oath of purgation projwrly belongs to tlie 
indge's noble or ex Ira-judicial office. 

(190). Baeda in DecreL Lib. v. Tit. xll c 2 : Those things as to wbicli 
i» is doubtful with what intent they are done should have the best 
•explanation put upon them. Lucius in. Ibid. Lib. ii. TiL xix. c. 3 : If 
tlie witnesses of both parties are equally worthy of credit (idonei), let the 
^rhnMses of him who ia in possession be preferred, because principles of 

I^t (ju™) "•* inoi^ ready to absolve than to condemn. Innocent iir. 
tf-cfl, 
(I91X Uw's Forms 284. See the Coneltuion of a Oaiue, % 4. 
(IBS). IbiL 201. 
(193). AylifTe, 443, 447. 
(194). Innocent tiL to Biabop of Exeter in Decrct. Lib. in. Tit n. c a 
I • cue of notoriety neither witness nor accuser is necessary, evidently 
Kfernng to Eugenius nl.. Ibid. Lib. v. Tit. 1. c. 9. Innocent in. Ibid, 
^ 7, aajts that notoriety whicli cannot be refuted constitutes proof. Lynd. 
&23, defines notoriety as proof beyond dispute wanting no further diecu&- 

im. AylilTe 448. 
(195). Gregory it. in Dccrcl. Lib. u. TiL xix. c. 4. 
096). AylilTe 443. 
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Clear evidence is that which is neither notoriona nor roaaifeat 
as regards the public at large, bat yet to the judge is eqoalij 
clear, such as an act o£ court ("^). 

38. The beat kind and the qneen of proofs is held to b« 
the confeBEion of the adverse party ('**), A confession msf. 
however, be made : (1) either discreetly ('**), aa when it refers 
to the pending controversy, or indlBcreetly, when it is mide in 
connection with some other matter ; (2) simply or qnalifieiily. 
as when the fact is admitted, bub a different version is givi-n 
of the attendant circumstanceB; (3) judicially, when bwJ^ 
before a judge, or extra-jndicially, when made elsewhere; (1) 
explicitly, when made in express words, or tacitly, as when it 
may be infoired from flight or contumacy, or from refoang t" 
answer interrogatories (^. 

39, To constitute proof, a confession must be made (l) judi- 
cially, i.e., before the proper judge (™'), (2) freely and withoal 
constraint (*'^), and (3) in the adversary's presence C"*), w 
not made spontaneously, it may be withdrawn (***). A taal 
confession oaly amounts to half proof, unless it be a refns*! to 
answer Interrogatories (***) ; but no value attaches in a crimiM' 



(197). Ltjuiio constat, Ly Innocent in. in Decret. Lib. n. Tit III- <- ^ 

(198). Lucius m. in Decret. Lib. lii. Tit. ir. c. 7 : Whenhedoesnoliiw.* 
a notorious crime, or when he has been publicly condemned for it 

(199). CraisBon, g 6708 ; Law's Forma, p. 17-1. 

(800). Boniface, a.d. 419, ap. Gratian Cans. in. Qu. ix. c 10 ; Bonify 
vui. in Sext. Lib. n. Til. ii. c. 2. 

(201). Alejcaader in. in Decret, Lib. il Tit, i. c. 4 ; quoted Spinl*^ 
Caurla, note 178, 

(202). Pascal II. in Decret Lib. n. Tit. xx. c, 4 : In every iiisiw ^ 
principal person may be admitted as a witness. 

(203). Gt&goty in Decret. Lib. ii. Tit. xx. c. 2 : Evidence not likf '" 
the otlier party's presence is not available. Pseudo-Isidor. if. Gn^ 
CaUB. m, Qu. XI. c. 3 ; Nicolaiis, a-d. 864, Ibid. Caus. XV. Qu. VI <■ •• 
Devoti Lib. in. Tit. ix. g 4 and 18 ; Ayliffe 645. 

(204). Gregory ii. in Decret Lib. n. Tit. xvm. c 3 ; Ltv'i Fotnu 
190, 1&4. 

(205). Boniface vni. in Sext Lib. n. Tit. ii. c 2 : If the defentoiw 
his proctor, after laking the oath of truth or calumny, witlioul rcuutiili" 
cause refuses to answer to the interrogatory positions propounded Ij 1''' 
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canse to ao extorted confession (^, to tlie confession of an 
uccomplice, unless it discloses the crime of treason i^"'^') or 
simony C"*); nor is any confession evidence against third 
parties (*"*). 

40. To make proof by witnesses, (1) fit and proper persons 
maBt be produced, (2) in sufficient number to comply with the 
canon, and (3) they must give unequivocal evidence upon oath, 
ia presence of the opposite party (^"). An exception may be 
taken to the evidence of any witness who fails to fulfil these con- 
ditions, and, if sustained, the evidence cannot be admitted ("'). 
Snch exception may be either (1) general or (2) speciGc{'"). 
An exception is said to be general when it is made by word of 
mouth, and neither specifies time, place, nor mode of proceed- 
ing ; special when it is made in writing, and speciGcally statea 
the cause why such and such a person's evidence ought not to be 
received (•**). Sometimes exception ia made against the persona 
of the witnesses, as that they are evil reported of, criminal, or 
worthless ; at other times against their depositions, as that they 
are ambignons, contradictory, or irrelevant (*'*). and snch eicep- 
tions may be advanced both before and after the publication 
of the depositions (*"). A general exception may be met by 

Iwlvenary, or contumacioualy fails to do so, he eliiOI lie deemed to have 
ranfcMeil to tlie conteals of the interrogatories. 
(206). Nicolaua ap. Qratiaa OauH. iv, Qu, v, e. 2, 
(207). Cod. Theodos. Ihid. Caiis. xv. Qu. lu. c. 5 ; Cli^iueiis nt in Decret. 
Lib. n. TiL xnn. c. I. 
I (208). Innocent UI, l\nd. e. 2. 

(300). Piieudo-Isidor. ap. Gratian Cans. m. Qu. XL c 3. Aleiander in. 
I in Decret. Lib. ii. Tit. xx, c 10. : No one who t««lifiea against himself can 
I be trusted testifying against another in the same matter. Cknieos ui. 
JS«t Lib. II. TiL xvni. c 1. 

(210). Gregoiy, 4.D. 694, in Decret Lib. ii. Tit. xx. c 2 ; Pseudo-Iiiidor. 
■p. Gratiu) Caua. in. Qu. x. c 15. 

(21 IX Alexander in, to Archbbbop ot CauWrbury in Decret. Lib. ii. Tit 
XZ.C 13. 
(212). LaVs Forms 256. 
(S13). Ihxd. 2S5, SS8. 
(SU). Pni. 
(215). Rid. 
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tendering the oatli of calumny to the objector, or ftn oathot 
malice in snbstitntion f or it (^*). A specific exception mast be 
proved within an aasigned t«rm, or it cannot be allowed. The 
refasal to admit an exception is a good gronnd of appealC'). 

41. Fit and proper witnesses are upright and honest men, 
who depose to what is matter of their own knowledge and 
belief ("*), preference being given to those who are themselvei 
Christians (^'*). Unfit persona are (1) slaves and dependent, 
clothed and paid by the party producing them C**), except in 
causes of adultery, non-payment of rent, or treason (*") ; (-) 
children under fourteen years of age (*^) ; (3) persons of ill- 
repute, perjured (^"), and criminons persons (^ ; (4) those wbo 
have an interest in the cause (*"), or who may be snsjiected of 
having an interest, such as paupers (^^) ; and (5) all vfho are 
excommunicate (^. If they are denounced persous, thfj 

(216). Law's Forms 257, 281. 

<217}. Aleranderin, to Bishop of Hereford in Decret. Lib. n. TiUM- 
c 7 ; H. VM. Tit, xsvii. c 22. 

(218). Peeudo-Isidor. ap. Gratian Caua. in. Qu. ix. c. 15, 16 ; Om*. '^ 
Qu. II. c. 3 ; Ajliffe 65, 446. Law's Forms 187 : On those poinW «W 
relate to actions done by joiirselt, you shall answer according to your ko'"'- 
ledge, anil, wltli relation to the actions of others, according to yom belie' 

(219). Concil. Lat. iiL A.D. 1179, in DecreL Lib. IL Tit, xs. c. 21. 

(220). Pseudo-Isidor. ap. Gratian Caws. m. Qn. v. c. 8. Alewntier '"■ 
in Decret Lib. II. Tit XX. c. 24 : Those are not fit witnesses whaoi lli« 
plaintiff produces from among his dependents (de foroilia si»). Aj''*^' 
536: 

(221), Cod. Lib. ix. Tit dc Quaest ap. Gratian Caus. xii. Qti. ii. e. 5* 

(282). ConciL Carthag. vii. a.d, 419, ap. Oratlan Cans. iv. Qu, n, ^ ' 
Let not those be admitted to give testimonj- who are under fourtpcn. P*!^ 
Franc. Ibid. Caua. xin. Qu. v. c. 14. 

(223). Halitgar ap. Gratian Cans. vi. Qu. 1. c. IB ; Concil. Malisi-on. t 
Can. 17, A.D. 581, lUd. Cans. xxii. Qu. v. c. 7 ; Cap. Franc DM. c li 

(224). Pseudo-Isidor. lUd. Caus. n. Qu. vtl c. 39. Alexander in-" 
Archbiehoi> of Cantcrhury in Decret Lib. n. Tit xx. c. 13, say* tW jf 
they have not heen previously convicted of crime : but the e; ' '" 
now sustained, ihey ought not to be admitted as witneasea. 

(225). Alexander III. in Decret LiK n. Tit xx. c. 9. 

(226). Law's Forms 255. 

(227). Concil. CarlLag. Til. a.d. 419, Can. 1 in Codex Ecclea. Atrie 
Peeudo-Isidor, ap. Gratian Caus. iii. Qu. iv. a 6. 
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Bhould be repelled by the judge, otherwise it is for the adverse 
party to take exception to them (-^). In causes concern- 
ing their Churches, nevertheless, clergy are not disqualified 
being witnesses simply on the ground that they ure 

In criminal causes, avowed enemies (^, those who are 
of the same offence (*"), unless they have purged their 
ierime i^), accomplices (^"), children under twenty years oE 
'^ (^, renegade Jews (*"), and women, unless in matters 
concerning themselves (^. are also excluded. In the three 
excepted crimes of treason, heresy, and simony, all persons 
may be admitted as witnesses, except accomplicea and avowed 
lenemies (^^). Laymen cannot be witnesses against clergy in 

I (S28). Gregory \\. in Decrel. Lib. ii. TiL xxv, c 12 ; Alexander iv. in 

iSext Lib. V. Tit. XI. t, 8. 

I (229). Aleiander in. to Archbishop of Canlerbury in Decret. Lib. ii. 

•fHL XX. c 12 and 6. 

' (330). Socrates vi. 17 relates that CLrjsostom took cxcei'tioa to \m 

aeciisera on the groimd that lltey wvre avowed enemies. I. 31 says that 

Athanasius did the same. See Spirtttial Courtt, note 148. pBeudo-Tsidor. 

>Ap. Qratian Cam. tn. Qu. v. c, 2, 4, 10, 11, 13 ; Niuolaua i. a.D. 864, Ibui. 

e. 15 ; Pseudo-Swpliea in Decret. Lib. v. TiL I. c. 7 also eicludea those 

Uving under the same roof as enemies. Innocent tti. Ibid, c 19 ; Sext. 

lib. V. Tit It. c 5 ; Lynd. 304. 

(231). Alexander in. to Bishop of Norwich in Decret. Lib. II. Tit XX. 

.*a 

(932). Cod. Val. ap. Gratian Caua. m. Qu. xi. c. S and 3 ; Coelestin in. 
in Decret Lib. ii. Tit xxv. c. 1, and Innocent in. Tit xx. c M ; Lib. v. 
Tit lU. c. 32. 

(833X fteudo-Isidor. ap. Oratian Caus. in. Qu. iv, c 5 ; Caus. xv. Qii. 
|HL c 5 ; Cans. III. Qii. XI, c. 3 ; Clemens in. in Decret. Lib, n. Tit XVIII. 
!«. 1 J Alexander iii, /M. Tit. XX. c. 10 ; Ayliffe 536. 
, {23*\ A.vliffe 636. 

, (235). ConciL Carthag. vii. a.d. 419, ap. Gratian Caus. iv. Qu. 1. c 1 ; 
IGmdl. Tolet iv. a.d. B33, mvb renegade Jewa. Ibid. Caus. ii. Qo. vii. c 24. 

(836). Gregory in Decret Lib. n. Tit xi. c 3, a.d. 693, duvets that the 
: tridence of women, with whom he is said to have been too familiar, should 
he received against a presbyter. Alexander in. Ibid. c. S2 sajs that a 
. Uother'i evidence is suspect when she would wed her daughter to a man 
I nuch older than herself. Devoti lost. Lib. in. Tit ix. § 14. 

Concih Tolet vl a.d. 639, ap. Qtatian Cans. in. Qti. tx. c. 9 ; 
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criminal txases unless they hare an interest in tbem (^, noi 
procton vat Bdrocates in cansen which ther are defending[°*), 
nor a jo^^ in a caase wbidi ho has to de<cide, wiUioat jirr- 
TiODSly delegatiBg it to aDcAlieT(^''); bat both Isymen and 
womfn are competent to pnxre the disqualification of ODe 
elected for prcmiotiMi C"). 

43. In crinuDal causes requiring fnll proof, two witnessea at 
the least are neoessaryC**). and in some cases niore{*''); bot mon 
than fortj may not be prodnoed in any case (***). A wiOiHs 



DcoaJnlit in Deact. lih. t, T%\, m. c " ; Innocent, m. 4.P, HS9./W. 
c. 31. Alexander m. IhiA. litiL n. Tit. xi. c 10 fotlncb •ceonipli<ws to b« 
nxeiTied •« witnessa in cases of efmoDj'. Gref^rj ix. /bid. c 56 forWi 
aa aocuaed p>non to be a witness einpt in tbe esoe[jtcd crimes. lnl>"' 
«ent m. A-^ liK r. Tit. hl e. 31 aidutle« enemies and aewnipliM* in ' 
mc o( wmonj-. ConcO. Li^nn. i. a.i>. 1 i\h, in Seit, Lih. II. TiL J. t '. 
nlloire aa arcomplice to give eridtnce in a c»e of »imciny if tlie prowJ- 
inga at in civil form. Alexander tr. I'lAJt. Lib. v. TiL iL u. A, si!c"* 
accomplices to give endcnce against heretics. 

(23RX Aleiander m. /M£ Lib. i-. TiL l c 10, awl Itinax-nl in. ^ 
Lib. tL Tit. IX. c U. 

(239). Engenina. iiL iWrf. lib. n. Tit, II. c. 6 ; Cancil. Lugtlun. n "-^ 
1274, in SeiL Lib. ii. Tit I. c. 3. 

(340). Concil Carthag: r. a.D. 401, Can. 1 ap. Gntian Caii!. il Qu. i^i 
c. 38 ; Innocent in. in DecreL Lib. ii, TiL zi. c 40. 

(241). Innownt m. Ihid. c 33. 

(242). HisL Susannah t. 48 ; DeuL IIS. 15 ; John viiL 7. AposL Coos'- 
II. SI : Do nnt admit less evidence to convict any one than that <A Ar" 
iritne^cs, and those of known reputation, ii. 37, 49 ; AposLCMt'*: 
Do not receive an heretic in a testimony agninst a bishop, nor a Cbru'^ 
if he he a solitary witness, (or the laiv Eaiih, In the mouth of twu or lb<** 
wilnesies every word shall lie eslabli)>hcd. Concil. Herd. A.D. 54Bi *!■■ 
(Iratiau Cans. sixv. Qu. vl c 11 ; %bert'e Dial 4, A.D. 734; Coofll 
Brae II. Can. 8, a.d. 572, op. Graiian Cnus. u. Qu. iv. c, 1 ; Paschal "■ '" 
DecreL Lib. ii. TiL xi. c, 4 ; Innocent ill. IhiA. c. S3. 

(243). Pseudo-Silvester ap. Gratian Cans, ii. Qu. IV. r, 2, ptcstriba 
revenly-two for a bishop, forty-four for a cardinal, twenty-jewn '"' * 
cardinnl-deacon, seven for a subdcacon, collet, &c Lew iv. *.». *■'* 
llnd. c 3, says that a bishop can only be condemned by twe]v« hijlWI" 
upon the eridence of seventy-two witnesses. Devoti InsL LiUin.^ 
IX. S 9. 

(344). Innocent III a.D. 1206, in Decret. Lih. n. Tit. XX. c 37. 
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may be compelled C*'), by a compulsory decree (-^*) and eccle- 
siastical censures (-*'), even though reeiding out o£ the JBriB- 
diction ('**), to give evidence, and to give it npon oath (**"). 
The oalh nsnolly administered is to the effect that, setting 
aside favonr and affection, malice and prejudice against either 
of the litigants, he will testify the truth, and the whole truth, 
BO far 03 his knowledge extends (-*"), and beyond that his belief ; 
and that he baa not been bribed, nor has any pecuniary interest 
in the cause. A witness is also enjoined to give his testimony 
fasting (*^'j, and to give it simply and unequivocally (^'). 
Monks and religions persons are not esempt from taking 
the oath before giving evidence, except by consent of the 
parties ^^, The oatli must be administered to the witness in 
court in presence of the adverse party, but the depositions are 
usually taken either before the judge or before a commissioner 
deputed to act for him, called an examiner (^, and, when 

(S45). Alexander ni. in Deciet. Lili. u. Tit- xxL c 1 and 2 ; Innocent 
IIL lUd. c 8, 9. Honoiiua ui. Ihii. c 11 Baya that acconipUcea con be 
compelled. Const. 17 Boniface, A.D. 1261 ; Lynd. 10&. 

{246> Alexander ui. to Biahop ot Eieter in Decret. Lib, it. Tit. si. 
C la Law'a Forms 210, 240. 

(247). Aleiander in. in Uecret. Lib. ii. Tit. xxi. c. 2 says that if lliu 
evidence is necessary, a clergyman may be suspended, and a layman ex- 
umununicated, ta make him give evidence. Innocpnt 111. a.d. 1213, Uni. 
TiL XI. C 4S. 

(248}. Laws Forms 209, 236, 248, says by the judges directing a re- 
qnintion tut mufiiae mdmhtdinit ofifratu, lo the ordinary under whose 
jarisdietion they live, committing to him the ex ami nation, in order lliat 
vbeD completed he may transmit the depoeitions. 

(349). Honorius ni. in Decret Lib. IL Tit xx. c. h\. 

(2.^0). Gratian Caus. in. Qu. ix. c. SO ; Eugcniua in. in Decret. Lil>, ii. 
Tit. XX. t S ; Lynd. 2S4, 29» ; Law's Forma 215. 

(451). Cap. Keg. Franc, ap. Gratian Cans. iv. Qu. Ii. c. 2, Hnd Deci-et. 
Lib. II. TiL XX. c. 1 ; Dcvoti Lib. in. Tit. ix. § 12, 

(262). Ambroa. ap. Gratian Cuua. in. Qn. II. c. 17, «ijs, Para et simplex 
faatiinonii series. Gregory IX. in Decret Lib. ii. Tit xx. c 53. 

(8S3). Innocent iit A.n. 1208, l\nA. c 39 and 51. 

(254). EogeniuB IIL to Bishops of Exeter and Worcester, in Decret 
Lib. u. Tit. XX. c 8 ; Honorius iiL Ihid. c. C2. The usual practice here 
«u tor the regietiar to take the witnecs' depositions, which wei^ read ovn 
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taken, are kept from the knowledge of both parties nntil pub- 
lished. By modern practice they are taken by word of month 
in court, as in a summary proceeding. 

44. In all causes, civil as well aa criminal, three prodacdom 
of witnesses are allowed (-^*), bnt not more, except by Hpedal 
leave of the judge ("*); viz. (1) by the plaintiff, to prove hii 
libel, called probatory witnesses ; (2) by the defeudant, to make 
his exceptions as well against their depositions aa agiinst 
their persons, called reprobatory witnesses (^') ; and (3) by tie 
plaintiff, to except against the depositions and the pereons of 
the defendants' reprobatory witnesses, called reprobatory of tlie 
reprobatory witnesses. They may also be produced to corro- 
boi-ate the evidence already given in a matrimonial can3e(^)i 
or if the existence of additional necessary witnesses has sub- 
sequently come to the plaintiffs knowledge (**"), or if it* 
witnesses first produced have been confuted (^''), or t« ptove 
new matter ("'). The defendant may also administer interro- 
gatories to the plaintiff's witnesses (^^). without waiving to 
right to take exception to their fitness (-'^), provided he protest* 
against their being received as witnesses at the time (*'). 

45. A public instrument, or document to constitute proof, 

to him before the judge. Reading over before the judge was dUcontiniw 
in the neventeenth century, eicept by req^uest. Law's Forma 236. 

(255). Aleiander in. in Decret. Lib. il Tit. ss. e. 15 ; Honoriu* "!■ 
RitK c. 29. The rule quoted in Law's Forms 256 is, In teslem !«(«•'"' 
bos, eed non datitr ultra. 



[II. Ibid. c. 15 ; Innocent in. Ibid, c 38 onil **! 
i5 ; Law's Forms 2G I. 

in Decret. Lib. IL Til. sx. c. 2S. liiuoceol IH-'W. 
. after publication. 
. A.». 1212, in Decret. Lib. IL Tit. xx. c 44. 



(256). Alexander 
Gregory ix. Ibid. o. 

(257). Clemens ii 
c. 35 allows this eve 

(258). Innocent II 

(25B). Law's Forms 218 calls it the production of witnesses aft«r p«'^ 
lication upon the first interrogaloiies ; also 288. 

(260). Ihid. 220. 

(261). Alexander m. in Decret Lib. il Tit xx. c. Ifl ; Urban va. ^ 
c. 25 ; Innocent m. Ibid, c 35 and 43. 

(262). Boniface vm. in Seit. Lib. ii. Tit. i. c 2 ; Law's Forms 2IB. *»■ 

(BM). Law's Forma 210. 

(264). Innocent ni. in Decret. Lib. ii. Tit, is. c. 31 ; Law's Fonni SW 
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' bust be either (1) an instrument drawn by a public Land, 
Buch as a notary, and bearing his seal (™'), or else (2) one 
executed by the party before witnesses, and countersealed upon 
his request (^ by a notary or other authentic person in hia 
presence (_**'), The latter is usually called an authentic instru- 
ment. A copy of such an instrument is not evidence unless 
■ the same has been made by a public person (^; nor are in- 
I struments evidence which contradict one another (^, or have 
'. important erasures (""X ^r are illegible or unintelligible (^"i), or 
\ have been obtained by fraud i^^) ; but the absence of a letter or 
; two does not vitiate an instrument (^'*). In case of doubtful 
[■ lutheDticity, the judge should consult his superior (*^*). 

I (265). Alwaniier in. in Decret. Lib. ii. Tit. xxit. c. 2, refuses lo alloiv n 
I, public instrument if the witnesses are dc»i, unless it was made by a public 

band Dt liears an authentic eeaL Innocent tn. Ihul. c. 6. 
l' (866). Const. 27 Ollio, A.n. 1237 : We hear letters are drawn and sealed 
in which it is staled that such a man made a contract who yet was not 
preaent nor anywhere to be found, nay, perhaps was then in another 
pravince or diocese. Now, since such writings do plainly imply fotgciy, 
we strictt)' forbid ihe drawing of them. Law's Forms lOl : The official 
•hould specify that he has attached such seal at the special request of thi: 
BMsdatory, otherwise the ccililicate is of no avail. 

(267), Const. 28 Otho, A.D. 1237 : Because notaries public are not used 
in England, and therefore there is more frer[uent occofion for authentic 
Mais, we ordain that not only archbishops and bishops but their officials, 
■In abbots, priors, deans, archdeacons, and their officials, and deans rural, 
u al«o cathedral chapters and all colleges and conveuts, have a seal. 

(866). Gr^ory, i.e. 693, in Decret. Lib. ii. Tit. ssii. c. I, and Oregorius 
U. md. c. 16. 
(see). Oregorj- u. in DecreL Lib. ii. Tit. sxil c 13. 
(870). Alexander ni. IM.. c. 3 ; Innoi^ent in. i.n. 1190, Ihid, c 6, and 
IJ lib. m. Tit. uivi. t 7 ; Ibid, Lib. V. Tit. uxnt c 14, and Tit. xs. c 9. 
(S71). Innocent lu. in Decret. Lib. n. Tit. xiit c 6. 
(372). Innocent ii(. to Archbishop of Canterbury in Decret. Lib, ir. 
Tit. XMI. c. 7. 

(273). Homorius III. /Sid. e. 11, mcntionse written in placeofwI(A for W). 
(274). Innocent ni. to Bishop of Ely, A.D. 1204, in Decret. Lib. n. Tit. 
~jn. c. 8 ; When a decretal is allf^ed, the authenticity of wlitch the judge 
baa doubts of, if it is in accordance with common law, let him not fear to 
baae his decision upon it ; . . . but if it is at variance with com 
tet him htse no decision npon it without consulting his superior. 
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lies against a poblic instrament on the 
L aad may be supported or rebutted by 
cc Ae aarene party and experts ('^•), or by wit- 
=H-SEes ^^ : brt i&e party taking exception cannot claim to 
»r par:? c f tbe same instnunent not pertinent to the 
Sff<?r = C25pn.* 4=^ K vpcn request, inspection, or a copy 
ST vfaidi is pertinent is refused by the judge, it 
appeal ^'^. Instnunents may be pat in 



rTii^rop aner tbe pnblicaa<m of witnesses, np to the very oon- 
cZ-scai of a caj^se \^y 

-47. Ai any time after the expiration of the term probatoiy 
th-e jwdge. at the instance of either of the litigants, but not of 
a third parly C^ V in*y appoint a term for the publication of 
the depc^dons. By publication they become judicial evidence 
taken in the piesence of the parties (*^ and may now be used 
as subject-matter f<»' argument on both sides (^. It is then 
ordinarily too late to take exception to a witness (^), or to 
re-examine him upon the matter on which he has already gi^en 



• 275;. Innocent m. in DecreL Lib. u. Tit xxu. c 10, says this may be 
proved by witnesses 

(276;. Alexander m. to Archbishop of York, in a cause beti^'ecn the 
Archbishop of Canterbury and the Abbot of St. Augustine's, Canterbury, 
in Decret. Lib. n. Tit. iin. c 1 ; Law's Forms 270. 

(277). Innocent iiL in Decret. Lib. 11. Tit xxn. c. 10. 

(27S). Coelestin m. in Decret Lib. n. Tit xiii. c 5. 

(279). Gregory ix. roid. c 12. 

(280;. Innocent in. Ihid, c. 9. 

C281). Innocent in. to Bishop of Ely in Decret. Lib. 11. Tit xx. c. 3^' 
IwAw's Fonns 251. 

(282). Gregory in Decret. Lib. n. Tit. xx. c. 2, requires the evidence ^ 
l>e taken in the presence of the adverse party. This recjuirement ^^ 
ordinarily fulfilled by (1) administering the oath to the witness in ** 
])resence, and then (2) by publishing the evidence l>efore him. ///u/. c. -^ 
I^aw's Forms 280. 

(283). Alexander in. Ihid. c. 15. 

(284). Innocent in. in Decret Lib. 11. Tit xx. c. 31, allows exceptioU^ 
be taken to the witnesses after publication in three cases : (1) if he va0^ 
oath that he is not doing it vexatiously ; or (2) if he protested before ; ^ 
(3) if the objections have only come to his knowledge since publication. 
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evidence (*^) ; but his evidence may be taken on other articles 
to which his previous depositions did not apply (^. Evidence 
allowed in proof before one judge is evidence before another 
judge in the same cause and between the same parties (^; 
but evidence given in a summary proceeding cannot be admitted 
as evidence in a plenary one (^. 

(285). Urban iir. in Decret. Lib. ii. Tit. xx. c. 25. 

(286). Alexander iiL Ihid. c. 19 ; Innocent ni. Ibid, c. 42 ; Honorius iii. 
i6u2.c.48. 

(287). Alexander in. Ibid, ell; Honorius in. /Wrf. c. 50 ; Gregory ix. 
IKi Tit XIX. c. 15. 

(288). Innocent iii. Ibid, Tit. xx. c. 38, 44. 
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TuE Judge's Office. 

1 . When all the evidence and exceptions have been exhanBted, 
the suit is ripe for the judge's intervention. This, and the acts 
which immediately lead up to it, constitute the third and final 
stage in judgment, and are called the conclusion of the caos^. 
The term conclusion of the cause is, however, a wide one, and 
is used in three senses — (1) to express all the concluding acts, 
i.e., not only the judge's determination of a suit by sentence, 
bnt also the execution of the sentence, or the suspension of the 
sentence or stay of execution by appeal ; (2) to express the con- 
cluding acts of the suit only ; and (3) to express one of these 
concluding acts, which is technically called the conclusion or 
the second assignation, whereby the suit is concluded so far as 
the action of the parties is concerned, and there is no place for 
further discussion in judgment. 

2. The concluding acts of the suit, each one of which is t^ken 
at the instance of one or other of the parties, consist of the 
following : (1) the assignment of a term to propound all acts, 
or, if the cause is summary, the assignment of a term to hear 
sentence on the first assignation ('). On the day assigned to 
propound all acts, if any exceptive or defensive matter is given 
in by the defendant and admitted by the judge, the conchision 
is thereby rescinded {'). Otherwise there follows (2) the assign- 
ment of a term to conclude, or, in summary causes, of a term 
to hear sentence on the second aBsignation. This is technically 
called the conclusion, because it precludes further discussion by — " 
the parties. Then follows (3) the assignment of a day to heai"^= 



(1), Law's Forms 291. 
(2). Ihid. 291 and 299. 
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infonnatioDE, on which the judge is first ioformed by the advo- 
cates of the facts of the case, and then of the law which applies 
to them (^), the latter information being sometimes protracted 
over several conrt days. And lastly (4) the assignment of a 
term to hear sentence, which is called the final or difinitory 
term (*). By the practice of the Arches Court as it formerly 
psisted, one and the same term was nsually assigned to hear 
sentence and to inform ; and if the informations were not com- 
pleted on that day, an assignation was made to inform on 
another day, and so on nntil the judge's mind was fnljy 
satisfied (*). 

3. The judge'B duty in dealing with a cause extends to three 
things — cognisance, determination, and execntion ("). In exer- 
cising each he is bidden to remember that he is the repre- 
sentative of the Church, God's minister upon earth ; and that 
his judgment is deemed to proceed from the face of God('), 
who is before all things a God of righteousness and mercy (*). 
Hence (1), in taking cognisance of a cause, he is warned not to 
act rashly C), nor to give way to anger ('"), but carefully to 

(3). Lair's Forms 294 ; Innocent in. in Decret. Lib. ii. Tit. xxvni. c. 44. 

(4). Innocent lil. to the Bisliop of Durham, a.D. 1203, in Decret. Lib. ii. 
Tit XX. C.34, requires a judge to fix a perenjptory term tortheapjiearttnce 
vf the parties lo hear ^nlence. AylilTe 44G ; Law's Fot-ms 301. 

(5). Uw'b Forms 308. 

(6}. AylilTe 396. 

(7). TertuUian Apol. 39 : For [wiih us] judgment is conducted with the 
TilmOBt care (c-nm pondere), as before tried men [certoa] deputed from God's 
prcwnce [de Dei con^^pectu]. Ajliffe 314. 

(8), Pa. xr. 7 ; xLvnr. 10 ; LSXSV. 13 ; John ivi. 18 ; Jer. is. 24 j Kom. 
m. 0. 21 ; Neh. II. 17 ; Exod. xxiiv. 7 ; Dent. vii. y ; 2 Snm. yii. 16 ; 
Pi, LXIL Ii : Llisvi. S ; 1 Tim. I. 2. 

(9). Apnet Const. II. 51 : Gratian Cans. n. Qu. 1. c. £0 ; CauB, il. Qii. 
m. c 4Q-C4 and 66-72. AuguBtin Ibid, c 49 : A toAi judgment generally 
does not hurt him who is rashly condemned, but it must needs hurt liini 
who judges rashly. Ambroa. Ibid. Cnus. in. Ijn. vn, c 4, 

(10). Aposl. Const, II. 37 : It ia the duly of a biEhop to judge righllj_ 
. . . For «oroe, through paasiim or envy, do insist on a false accaeation 
a^unst a brother, as did the two elders in the case of Susanna in Babylon, 
ukd the Egyptian woman in tlic cb5« of Joseph ; therefore, receive not 
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iDTestigate every matter, sparing no pains to arrive at trnth ("| ; 
(2) \a receiving informations, to weigh" conscientiously all the 
evidence and the arguments placed before him ("), takiog intrj 



Mslily suck accuaationa, lest tliou take awny t.lie innocent and ilav iIk 
rig1iteou9. Augiistia ap. Qratian Caiia. i. Qti.]. c. 83 : Heisitotoiibiiietli« 
Church, and not of the body al the Church, who ia excluded by the prt- 
judice of the shepherd. Concil. Hispal. ii. A.D. 610, Ibiil. Caus. ic. Qii. 
rit. c 1 ; Many there are who condemn with tyrannical power, and rial 
with canonical authority, those whom they hnve not heard ; and,ulh«T 
exalt some by Favour, so they cost down others out of hatra] and ill-'i'I- 
condeniniug upon the light breath of opinion those against whum they 
cannot prove crime. Urid. Caua. xi. Qu. irL c. 76 : Nicolaus, A.i>.8tK, JW- 
Caus. XV. Qu. VIII. c 5 ; Holy Scripture saith [Eccles. ii. 7] : Blamf nil 
before thou hast examined the truth, and before proof of an HcciiKitii'U 
BUnpend no one from communion ; for a man is not guiity simply 1>ec«UH 
he is accused, but he is criminous who is proved to be such. E^brn'< 
EicerpL 49, Stevenson's Chronicle of the Abbey of Abingdon, II. lUi: 
For centuries the clei^ were the only representatives of iLe principle 
now BO generally acknowledged, that until a oian has been proved to U 
guilty he shall be held to be innocent. They went a step further, wl 
declared tlut no man should be accuser, witness, advocate, jadge, inil 
executioner in his own cause. 

(11). See SpxriitMl Conrtt, § 32. Pseudo-Ieidor. ap. Oratian Caa«. !«■ 
Qu. V, c 11 : A judge ought to investigate overything.and spare no paiw I" 
get at the right of things ; patiently listening lo interrogations, anoe". 
and objections, that the fullest light may be thrown on the action of ^'^ 
parties ; nor onght the judge to obtrude his sentence on liligauM unlil 
they themselves have exhaustively gone into everything, the action \^W 
kept going until lie has got at the truth of the matter. Innocent ni. v 
Archbishop of Canterbury in Dectet. Lib. i. Tit. ixix, c. 27 : A jO'lT 
ought himself carefully to investigate all the steps which have been taWu 
in judgment, as well those in the forefront as those in the middle and odi 
before giving sentence. 

{12). Pseudo-Iaidor. ap. Gratiaa Caus. II. Qu. 1. c 13 : Judge no oM ^1 
Buapicion, but first prove and then give a cliariUble sentence, and du W 
lo others what ye would not hnve done to yourselves. Id. Ibi-l Cam, I*^ 
Qu. v. c 10 ; We ought to condemn no one before a true and just proef. 
accordin,' to the apostle's words: Who art thou, O man, that jadgwl 
anothert Innocent UL in Uecret. Lib. ri. Tit ixvii. c. 18, rtadnded '■ 
sentence, " because the judge had received the attestations of one [luV 
only." 
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ftcconnt in so doing preaumptiona as well as direct proof ('^) ; 
and (3) in giving sentence, to combine mercy with jus- 
tice (»). 

j PRESUMPTIOKS. 

I 4. A presumption is such a strong Euspicion as carries with 
it conviction in default of absolute proof i^), but yet a suspicion 
which may nearly always be rebutted by evidence. It may be 
either (1) legal or (2) personal A legal presumption is a strong 
suspicion, which the law allows to turn the scale of proof, and 
to convert half-proof into full proof. A personal presumption 
I is a presumption with regard to an individual which a prudent 
I man cannot overlook. Still, neither personal nor legal pre- 
I lumptioTis taken alone are sufficient to constitute proof in a 
I eriminal cause ("). 

(13), Clemeaa in. in Decret. Lib, I. TiL il c. 6 : A judge need not 
kin-ay? fix his mind to one kind of proof, but may fashion the direction of 
his mind by coafeasiona, depoaitiona, allegations, and other mattert done 
in hii presence. See BwvpivM Gmiri^ly, note 46. Ayliffe 314 sa;a he 
nay cooiider other things besidee the allegata oCfut pro^olu. Id. 446 : 
All proofB are arbitrary and left to the judge's discretion, yet the judge's 
discretion ought to be consonant to law and equity. The judge may give 
cndlt to proofs that arise from single witnesses, ur from presumptions and 
iSDiyectures in some particular cases. Law's Forms 14. 

[\A). Honuriufl IIL in DecreL Lib. i. Tit xxsvi. c, II : You should 
pnMseed according to the canonical and lawful rulings ; . . , sometimes, 
llio, an abatement niay be made in severity, as may seem eipedient, con- 
■ideting the state of the empire, and lite number guilty of the same offence. 
... In those matters in which the law contains no direction, you must 
Act with equity, always swerving to the side of mercy, according as 
jtenans and causes, places and limes, s 
note 180. 

(15). Ayliffe 276 says suspicions a 
bable, (3) strong. The tint deserve i 

■niuplion, the third a legal presumption. Coelestin in in Decret. Lib. it. 
Tit. XX. c, 27 says csmal copulation may be proved (1) by witnesses who 
depose to having seen, or (2) by witnesses who depose to having heard of 
it, if GOOsentient fame supplies a strong presumption, and there are other 
conflrmatory circumstances, 

(16). Innocent IIL in Decret. Lib. ii. Tit. xxiii. c 14 : On account of 
VOL. II. U 



o require. See Spiritual Courii, 



E of three kinds— (I) rsih, (2) pro- 
3 credit, the second create a pre- 
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5. Legnl presumptions are of two kinds — (1) those tfraed 
simple presumptions of law, and (2) those tenned necessatr 
presumptions of law. Simple presumptions of law may be 
rebutted by proper evidence, whereas necessary presumptions, 
called also presumptions of law by law, allow of no rebnt- 
ting (•'). That an evil deed is done with an evil intent, or that 
one who flees from justice is guilty (^^), are simple presumptions 
of law ; but it used to be held, until the law was changed by 
the Council of Trent, and in this country by secular legisla- 
tion (1"), that it was a necessary presumption of law, against 
which no proof could be admitted, that consummation following 
upon a promise of marriage proved the consent necessary to 
establish wedlock (*"). 

6. Among personal presumptions may be included SDch in- 
ferences as to guilt or innocence as may be drawn from a 
successful or unsuccessful submission to ordeal, the ordeal being 
accepted as the judgment of God ("), Various kinds of ordeal 

suspicion alone, however strong, we will not have any one condemnB! "( 
Eo grave a crime [as heresy]. Id. to Bishop of EneUr, /iti. Lib. m.l1t.iL 
c 6 ; Ayliffe 277. 

(17). According to Hieron. in DecreL Lib. ii. Tit xxin. c 3 wid 9, 
youthful conduct is a presumption a« to conduct in old age. Gregory il»i- 
c. 6, Id. IKd. c. 6 : He who denies one only of Iwo things admita ih' 
other. Id. Ibid, c. 7, 8 : Wliat ia known abroad is presumed to be known 
nt liome. Alexander ill. Ibid. c. 10 : Stricter proof is required to jifw* 
an improbability. Id. Ibid, c 12 : Immorality is presumed, si te«t» it*- 
ponant se vidisse aliqucm solum cum sola nudum cum nnda in toii^ 
leeto jttcentem. Innocent ill. Ibid. c. 16: Fitness is presumed for an "Hi" 
nary position, not so for an extraordinary one. Lynd. 238, 1S2; Confil 
VttB. A.D, 443, Can. 2 : Where a nian is known, the good do not so nocit 
want a teatimonial, m the bad to be exposed. Seit. Lib. v. Tit, in, 1 3 ' 
Every one is presumed to be good until he is shown to be bad. ^Wi: 
Doubtful facts ought to be interpreted cliaritably. Boniface VIII. i^' 
Lib. IL Tit. Xltl. e. J says the presumption is against a person who <J»iiM 
What is contrary to common law. Lynd. 2G3, 108 ; Oraisson, § 57«. ^^ 
(18). Boniface in Decret. Lib. ii. Tit xzui. c 4. ^H 

(19). See JVtdlock, § 6. , ^H 

(20). Innocent tn. in DecreL Lib. iv. Tit. v. c. 6 ; Or^ory iz. fMC^^J 
I. c. 30 ; Clemens IIL Ibid. Tit. zvm. c. 4 ; Ayliffe 276. 

(21). Ooncil.Seligenstadt,Can.l4,A.D.1022,ap.QratianCaus.n.Qn-V-C'l^ 
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ffere formerly in use — that of the boiling water, that of the red- 
hot iron (*'), another the ordeal of single combat (^, or that 
mlled corsjied, or the dry-bread ordeal (^*). Although ordeals 
were reprobated in the seventh century (^), yet they continued 
for long to be the sole data npon which judges decided doabt- 
fnl cases {^), unless the position of the parties was such as to 
sntitle them to clear themselves by compurgation ("). 

(82). Gregory, a.d. 603, up. Oratian Caiia. n. Qu. v. c 7 ; ConciL Tribur. 
LD. S95, Ibid, c 15 allows tliem. Athelatan's Law 6, A.n. 92S ; If any one 
ta&ke a proQUBc or ordeal, let him come three nights before to the raam- 
priest who is to hallow it, and live on bread and water, and let hira stand 
K hiH masBM these three daya, and inake his offering, and go to housel the 
nme day that he goes to ordeal, and lake an oath that be ia not guilty. . . . 
And if it be water ordeal, let tbe rope go SI ells below the aurfacc. If it 
be iron ordeal, let it be three nights before the hand be undone. Law 8 : 
Ve charge that no one go into the Church, after the carrying in of the See 
vith which the ordeal ia lo be heated, but tbe priest and the peraoQ Ui bo 
tried ; and let 9 feet be measured from the slake to the mark ; . . . and if 
it be water ordeal, let it be heated till tt boils. If it be a aingle accuaa- 
tion, let the hand be dipped to tbe fist only, to lake out tlie atone ; but if 
the accusation be threefold, then let it be dipped to the elbow. Alfred 
ind Gulhrum's Law 9, a.d. ST8, forbids ordeals on feast or fast days. 

(23). Nicolaus I. A.D. 867, ap. Oratian Cans. ii. Qil v. c 22. 

(S4). Cnut's Law S, it.D. 1017, quoted by Eemble, Saxons in Englan<l, 
L SfiS : If a miniater of the altar that has no frienda be linipleailed, let 
kim clear himself witli his kinamcn. And if he have no kin, let him clear 
bimaelf with hia aa^ocialea, or fast for the ordeal by bread (corened), and 
■0 fare aa Qod may ordain. 

(25). Gregory, a.d. 603, ap. Gratian Cans. ii. Qu. v. c. 7 ; Stephen v. 
Ibid. c. 20 ; Lucius m. in Decret. Greg. ii. Lib. v. Tit. ixxiv. c. 8, 

(S6). Edward's Idw 10, A.D. 1064 : On the day that there is to be an 
Dnlea], let the bishop's minis l«r, with his clerks, come thither, and likewise 
tbe ktn^s justice, with lawful men of the province, to see and hear thai 
ill be done with equity ; and let those whom the Lord is willing to save 
by mercy, not by meiits, be acquitted and dcjiart in peace. 

(27). Edgar's Ijiw 62, *.D. 960 ; Cnut's Law 5, A.D. 1017, speak of them 
■ jiUowed only to those who could not canonically pui^ themselves. 
~ I Law 3, A.D. 106S : If any one be impeached for breaking a 
was never defamed in times past, let him make his pur- 
Kwith twelve lawful men, his own hand being the twelfth. If he 
1 defamed before, let him Diake his purgation with a triple 
.f., thir^'Sis lawful men. If he cannot have so many, let him 
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Sentences and Mattkhs Judicially Settled. 

7. A sentence is the jadge's pronoaDcement which either 
settles some disputed matter or disposes of a enit (^). One 
which settlea a disputed matter arising in the course of a euit 
is termed an interlocutory sentence (""), such as a sentence de- 
creeing the admission or amendment of a libel, or granting or 
refusing some delay term. One which disposes of the whole 
suit is termed a definitive or final sentence. There are, never- 
theless, some interlocutory decrees which have the force of 
definitive sentences, and, by disposing of a dispnted matter, 
settle the whole controversy ('") ; as, for instance, when eioep- 
tion is taken to the admission of the libel, the judge's decree 
nding that it is inadmissible. 

8. Interlocutory sentences differ from final sentences, ac^ 
from interlocntory decrees having the force of final sentences 
in several points, (1) They may be revoked by the judg^. 
because he has still authority in the cause \ whereas final sen- 
tences may not, because the judge is then discharged of tis 
office (*^). (2) They may be given orally, whereas final sentences 

go to the triple fire ordeal ; and if he have ill time paat made iatisfwtion 
for theft, let him go to the water ordeal. Kemble, Saxons in Eni:'"''' ■■ 
S49, n. S,aft«ri}UotmgEthelFed'e Law ], § 1 : Let every freeman have) ti^' 
horh (person retponaible for his keeping the peace), who maj present l""' 
to every right should he be accused, adds : The etranger or friendlev iii>i' 
who has no WA, . . . insteadof clearing himself by the □atbofhiafric'i''^ 
must run the risk and endure the pain of the ordeal. See £>wc^iM ^'^ 
Rdigima Lift, note 58. 

(28). Ayliffe 468. 

(29). Ayliffe 487 ; Devoti Inst Lib. iil Tit xiv. § S : Ad inlerloentMJ 
Bentenec may, however, have the force of a definitive Bent«nce if it M^' 
the case. Law's Forma 302. 

(30). Law's Fonus 303. 

(31). Nicolaua I. a.d. 864, ap. Gratian Caua, vi. Qu. iv. c. 6 ; 'ttliii ^ 
once been definitively settled and deliberated upon upon sworn evideoi* 
may not be altered by any rehearing, except by a superior sulliori'T' 
Ayliffe 486 : Although a judge cannot alter his sentence, yet an ot^inii? 
judge may declare it to be a nullity. Craisson, % S86S. 
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, tonst always be in writing (") (3) By the civil law there is no 
1 appeal from them, except in cases where they cannot be set 

! right by the definitive sentence ; whereas all final sentences may 
be appealed from within the prescribed time (*'), By the canon 
|, law, however, interiocntory as well as final sentences may be 
( the fi abject- matter of appeal, lest oppression should be proctiaed 
under epecions pretences (**). 

9, To be canonically valid, a definitive sentence must fnlfil 
tie following conditions: (1) It must be drawn np in writ- 
ing(*°), unless it ia given in audience, either by a bishop in 
person C"), or by the gnardian of the spiritualities during the 
vacancy of the see {*^). (2) It must be pronounced and read (*^). 
And (3) the I'ndge must be seated at the time, otherwise 
it is not a formal or tx caikedrd judgment. These require- 
ments do not, however, apply to summary causes (**). Further, 

(32). AyUffe 487. 

(3S). Ibid. 487. 

di). Const. 6 Mepham, a.d. 1328 : A certain ntntute Ib said to have been 
made [vii., llie rule of the civil law], in which it ia forbidden to appeal 
from au^f judicial grievance before definitive sentence. . . . Now we do 
wholly lay aside this alatute, and whalcvtr has been iluae in consequence 
;Df it, as being made for depriving the oppressed of the remedy of appeal, 
fliongh covered over with specious pretences. See AcU in JiidgmeM, notes 
BO, 92. 817. 

(35). Cod. ap. Gratian Caue. tl Qu. L c 8 and 9 ; Boniface vm. ia Sext 
|*K u. Tit. iiv. c. 6, says that a sentence which is (1) not in writing, or 
(i) i* not read out by the judge, dt (3) is not read hy the judge seated, ia 
absolute nullity. The sentence is usually drawn up by the proctor of 
fte plaintiff, the judge inserting the word "justice" in his own hand- 
.vriting, but by custom it is drawn up by the registrar of the Court of 
Arches. Laws Forms 309. 

(36). Cod. ap. Qralian Caus. xi. Qu. L c. 45 ; Sext. Deer. Lib. ii. Tit. 
JDT. c: 0. 

(37). Innocent IIL in DecreL Lib. it. Tit. xx. c. 45. 

(38). Scit Lib. iL Tit iiv. c 5 ; AylifTe 488. The sentence is said to 
le read « p*r!Cu!or=ex libello. Devoti Inst Lib. in. Tit xiv. § 7, ot «i 

))- The judge, when judging in the tribunal, which was an elevated 
^ace, is described as qui tribunali praeeat, qui pro tribunali coguoscit. 
Chusea which were not disposed of by tliejudge from the elevated tribunal, 
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(4) it must be given in accordance with elementary justiceC). 
therefore not through fear or favour {*'), and be in agrw- 
ment with the canona ('^). (5) It must be given in presence of 
the parties, or, at least, they mast have been cited to hear 
it("). (6) The defendant must be amenable io the jurisdic- 
tion (**). (7) It moat be bo framed that it corresponds with 
the libel {**) ; and, lastly, (8) it mast be given in the presence 

were said to be disposed of on a level (de piano), which is the term afplioi 
to Biimmary procedure. DevoLi Inst, Lib. m. Tit. uv. § 4. Hence Bom- 
face vnL in Sext. Lib. n. Tit xir. c b, declares a sentence a nullit; nol 
given by a judge sitting. The bishop's seat is the sign of the biabot^ 
jurisdiction. See The Viucese, g 3 ; Cationical Procedure, § 9. 

(40). Alexander ill. in Decret. Lib. n. Tit. xxvn. c S2 decUm li* 
sentence void if the process in a cause is null and void, or if a sentence a 
pronounced for money or other consideration, or if a, sentence ii pio- 
nounccd against a. contumacious person before the return of contnnv; 
has been received. Id. Ibid. c. 28 : If the proper order of proceeding 
has been disregarded. 

(41), Pseudo-Iaidor. ap. Gratian Caus. xl Qu. m. c. 89 : An as]'^ 
judgment, or an unjust definition, given through fear, or by comin«iii uf 
a king, or any bishop or powerful nian, does not hold good. Gregory /«> 
c. 66 .' Even a just sentence must not be given for reward, 

(42). Gregory, a.d. 693, in DecreL Lib. n. Tit. XJtvii. c 1 : A ko- 
tence contrary to the laws and canons is ipio jure void, even tboiig)i i' 
be not suspended by appeal. Alexander in. to the Archbishop of Vcrl^i 
Ibid. c. D : When a cause is committed without appeal, and an iniqiiiluO' 
sentence is passed, it should be rendered void. Innocent IlL Vnd. 1. 1^ 
however, says tliat if the procedure has otherwise lieen regular, Ihi* wl)' 
applies when the sentence is contrary to the [deliuile] right of a coutit"' 
tion, not simply contrary to the [indefinite] rights of a litigant. /Jiic *1; 
Lynd. 76 : Nor ought penalties to exceed the requirements of a caae. iM, 
73 ; Ayliffe 310. 

(43). Stat. Eccl. Ant. a.d. 506, Can. 30 : Let judges of the Church V^ 
care not to give sentence in the absence of him whose catise is being '"* 
quired into, because such a sentence is void. Clemens ill. in Deci'eL Li''' 
II. Tit. xxvn. c. 10 ; Innocent iii. Ibid. c. 18 ; Sext. Deer. Lib. n. Tit a'' 
c 5. Since CousL S5 Otho, a.d. 1237, this is covered by the origin*' 
citation whenever a proctor has been appointed- Lynd. S93 ; Law's Fun^ 
304. 

(44). Alexander rii. in Decret Lib. u. Titi.c,4; Innocent UL/frU.1^ 
. Tit. IV. c. 3. 

(45). ConciL LaL iv. i.D. 1215, Can. 6, in 1 
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of witnesses who may be able if necessary to prove it (**), A 
■entenoe which fails to fulfil these conditions is a nullity i'pso 
/((«(")■, nevertheless, a sentence is presumed to be good until 
it is shown to be bad (*^), at least, if it has been allowed to 
become a matter jadicially settled (I'es Judicata) (*^). 

10, The ofiice of an ordinary judge, in giving sentence in a 
criioinal cauEe, usually includes three things, viz, (1) the act of 
the judge in determioing the facts, and herein he acts as cog- 
nitor or auditor (") ; (2) the net of the judge in determining the 
pttniahment, and herein he acts as assessor (^'), representing the 
canonical knowledge of the synod ; and (3) the act of the judge 
in declaring the sentence, and herein he acts as the represen- 
tatiTe of authority in the Church, either by commission or by 
custom (^'J. In delegation, each of these functions may be 
separately committed to a different person, or to a different 
group o£ persons, 

Acmnling to ihe Eorm of the judgment (libel), let the furm of theEenlence 
also be r%ula(«d, Lynd. 122 ; Ayliffe 4S8 ; CraiMOii, % 5952. 

(46). Innoceut lit. in Decret. Lib. nt. Tit. xi. c. 2S, ujs that neither 
the tongU judge's word, nor ycl his writing, can be accepted as worth<r of 
credit, unless attested by two or three witnesses. Law's Forms T8, who 
■lues that in some foreign countries it is unusual to have it attested. 

(47). Seit. Lib. II. Tit xiv. c. S; Lynd. 3S1 : A sentence is a nullity if 
pasted in the absence [other than contumacious] of the principal party, or 
if the witnesses produced have not been admitted [being unezceptioDable), 
or if witnesses liave been improperly received, or, in a plenary cause, if 
judgment has been given without contestation oE suit. In any such cause, 
the defendant, being called upon to show cause why the sentence should 
not be ordered for execution, may allege the nullity of the same, and 
■pecify particulars. Lynd. 265 ; Stephen's Eccl. Slat. 133. An appeal on 
the ground of nullity may lie made at any time within thirty yean. 

(48). Innocent iiL in Decret. Lib. ii. TiL urn. c Ifi ; Lib. I. Tit. ix. 
c « ! Lynd. 2CC, 2C3. 

(49X Xnuocetit in. in Decret. Lib. u. TiL xxvii. c. 13. 

(00). SeeSpin'fuol CouiU, note 16 ; Craisson, § &T58. 

(01). CralitDU, g 57(16 : It is the business of an assessor to wdtch over 
tba tnveatigBtion, to keep the judge informed as to the law, and to see that 
tha judge's reacripli do not violate iL For these acts he is held responsible, 
nnlcsa he publicly protests. 
{ (OS). See EeeUiiatiical SecerHy, note 3S. 
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11. In determining the facta, it is a rule of law that in 
criminal causes, before a jadge can condemn and pnnish, the 
evidence ought to be clearer than noonday (^), In civil canws, 
where less evidence suffices, should the depositions of the plain- 
tiff's and defendant's witnesses contradict one another, prefer- 
ence should be given to those witnesses who are more worthy 
of credit, or who depose to what is more probable ("). As 
a general rale, where the rights of the part.ies are eqnally 
balanced, the decision ought to be given in favour of the de- 
fendant (**) or possessor (") ; and in causes concerning matri- 
mony, freedom, dowry, and wills, the presumption is in favour 
of their validity ("). 

12. When the punishment is prescribed by a canon, the 
sentence is said to be a sentence of law. When it is left to the 
judge's discretion, it is said to be the judge's senlence. When a 
sentence of !aw is prescribed by a canon as a sentence to bt 
passed (sententia ferenda), it is said to be aicariied by the judge. 
On the other band, when it is prescribed by a canon as a 
sentence already passed (smtentia lata), it is said to be declared 
by the judge («). 

13. A sentence of law already passed takes effect ipso jurt, 
without any other sentence of a judge (*), so that, directly the 
forbidden act is done, the offender, as regards himself and 
in foro inlemo, is ipso facto affected by it. So far as others 
are concerned, however, and in /oro extemo, it savours of com- 
mination, and is not ipso facto incurred before the judge's 
declaratory sentence or dennnciation by name(*''), nnlesa the 

(53). See Acli in Judgmtnt, note 185. 

(51). Cap. Reg. Franc ap. Gratian Cans. iv. Qn. n. c.3 ; Innocent m. W 
Bishopa of London and Ely in Decret Lili. n. Tit IX. c, 32, 

(55). Rule of Law 11 in Sexl, Lib. v. Tit. sii. c. 6, 

(56). Rulcof LawlG, fbiij. Liicinaiii. i^aotfA AcUitiJuiigmmt,-aaVe\&ii. 

(57). Gregory ix. in Decret. Lib. ii. Tit, ixvii. c. 26. 

(58). See Ecdaiaaical Severity, § S. 

(59), Boniface viii, in Sext Lib. v. Tit, ii. c 18 ; Const 8 Peckhun, 
A-n. 1S61 ; Lynd. 143, 144, 917, SS4, 258, p. 140, distinguiahea a benefice 
vacant d«jureand defacio. Const 5 Boniface, A.D. 1261. 

(SO). Urban n. A.n. lOSS, ap. Gratian Caua. ix. Qu. 1. c 5, mentiani 
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crime is notorious ("). Meantime, the offender ia called a 
toUrattd person, his ecclesiastical acts being valid in relation 
to others, bnt unlawful aa regards himself ("'), He need not, 
therefore, if it is a sentence of ipso jure excommunication, be 
ahnnned as one excommunicate; but any one who is cognisant 
of his offence is justified in treating him as snch (•"). 

14. Donbta sometimes arise as to whether a sentence pre- 
cribed by a canon is a sentence already passed, or a sentence to 
be passed. Aa a general rule, a sentence already passed is 
nnderst«od (1) if the words ipso Jure or ipso facto are contained 
in the canon ; or (2) if snch words as forthwith, immediately, are 
nsed; or (3) if the present or the past tense is used, as ffe is 
fxcommunicatfd, or Zet him know that he is excommunicated; 
and sometimes (4) if the imperative is used. On the other 
hand, when (1) simply minatory words are employed, as Wt 
command under pain of excommunication ; or (2) when words 
dcooting the fnture are naed, as, Jf he sJiall offend again, let 

those eicoiaraunicate, but not nominalvm. Concll. Weatminster A.D. 1S0O, 
Can. 14 : We ordain that ^ncli as are excommunicate hj name be avoided 
bj all Decret. Lib. i. TiL xxxi. c. 2 directs that a man xhall not be 
tramed by name not to communicate, nnless the party is able to prove a 
good caiue. Innocent lit. Rid. Lib. il Tit. zxtiii. c. C3 eaf s denunciation 
doec not bind the person excommunicated more than he was bound before. 
Lib. ». Tit xxxix. c, 29, and Lib. n. Tit. xxviii. c. 63 ; Const. 20 Edmund, 
i-n. 1236 ; Boniface vin. in Sext. Lib. v. Tit IL c. 19 : We declare the 
goods of theee heretica confiscated ipio jure, but tbe eiecnticin of a con- 
fiscation of this kind ought not to take place before a sentence hna been 
promulgated by the bishop of the pUce, or some other ecclesiastical peraon. 
Conf. Anguatin ap. Orattan Caua. xziii. Qu. iv. c. S4 ; Const. 3 Winchelsea, 
4.n. 1898 ; Const lO Arundel, a.d. 140fi ; A declaratory sentence requires 
to he preceded by a citation, and, in cases required by law, by a monition. 
Court. 11 Boniface, a-D. 1S61 ; Const, 12 Stratford, a.d. 1342 : Lynd. 260, 
264. Id many eases the publication of the law acta as a monition, and tbe 
disregiard of it, after publication, is contumacy. Lynd. 264, 268, 13, 74, 
94, 107 ; Law's Forma 124. 

(61). Lynd. 147, 187, 224. 

(68). Nicolaus, a.I). 866, ap. Oration Oua. iv. Qii. viii, t. 5: Com- 
munion most be received from a criminoua priest until he is condemned 
by the judgment of the bishops. 

(63). Craiasoa, § 6487. 6505. See The SacratatTiU Generally, note 60. 
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him be excommunicated ; or (3) if doabt exists as to which of 
the two kinds of sentence is intended, the sentence is under- 
stood as one to be passed. 

15. Whenever the jndge has a discretion in awarding pun- 
ishment (^), he is required to bring two qnaliGcatlons to the 
exercise of it, viz., (1) justice, to make the penalty proportionftte 
to the offence ('"'), and (2) mercy, to make it accord with tie 

(64). Auguatia ap. Oratiau Caus. XZltL Qu. ir. c 2S ; Ambroe. Ibid. 
Cans. XL Qu. III. c 68 ; Gregory Ibid. e. 70 ; Hieionytn. Ibid. e. 79 ; 
leidor. Sest. ill. 52, i : Every one who judges rightly, holds the baluM 
in his hand, aad carries iu hia thought both justice and mercy. Coacil. 
Chelsea a.D. 787, Can. 13. Elhebed'a Law 8, a.d. lOU {in Hook's Lirn 
I. 477) : A judge ought to acquit hiiuaeif in all reepects, both at to 
mercy and judgment, go as to decree satisfaction in proportion to the 
crime, according to right knowledge, and yet to do so in meaBore fat 
mercy's sake. Some crimes are deemed by good judges to he satufied 
according to strict right, others to be pardoned for the mercy of God. 
Judgment ought to he without respect of persons, that they may not span 
to pronounce common right against rich and poor, against frieiid and 
enemy. He who oppresses the innocent and acquits the guilty for money, 
love, OF hutred, or out of Faction, shall be oppressed by the Almighty. 
, . . Wicked judges do o(ten pervert judgment, and not liniab a cauie till 
their own desires ai'c satisfied ; and when they judge not deeds, but study 
for bribes, they are like greedy wolves in tlie evening, which leave nothing 
until the morning. . . . An angry judge cannot attend to the just atis- 
faction of the doom book, fur, through the blindness of hia fury, he mnnul 
discern the right, though never so clear. Const. 24 Othobon, A.D. 126$^ 
saya that a man of eminent station and large estate may more safely take 
truth for Ilia guide than another man. Const. I Peckham, A.D. 1S79 ; 
Honorius m. in Decret Lib. l Tit. XSIVL c. II ; Clem. Lib. n, TiL L 
and Lib. v. Tit vui. c. 1 ; Lynd. 136, 153, 232, 250. 

(65). Gregory in Decree Lib. IL Tit xivn. c 1: A sentence oontivy 
to law and the canons is iptojun invalid. Concil. F,nii| i n m, Can. 7 anil 
32, A.n. 1009 : Let every fact be cautiously scanned, and let judgmmt b« 
according to the fact, and moderation according to the quality, so that it 
may be gentle in relation to God, tolerable in relation to the world ; and 
let him that judges others consider what he requests for himself when he 
says : Forgive us our treapasses. Const. 10 Stratford, a.d. 1343 ; Conat. 5 
Thorsby, a.d. 1363 ; Augustin ap. Qrattan Caua. xxiv. Qu. L c 31 ; Lynd. 
212, 2U1, 286, 343. Leo ap. Gratian Caua. xxv. Qu. L c 16: Weoof^ 
on no account to exceed the punisliments which our ancestors hav* il 
acribed, either in holy canons or iii the world's laws. 
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ciicnm stances of the offender ("). On the one hand, it is 
sacrilege to award an excessive penalty(*'), and the judge wlio 
ia guilty of bo doing is ipsofaeio suspended for a year(*^). Ou 
the other hand, where severity is needed, the judge is not to 
be blamed for using it C^}. Still, since the judge's discretion 
shoald be the discretion of a good and righteona man, it should, 
if anything, err on the side of mercy C"). If it fails to do so, 
it may bo reviewed on appeal by the synodal auperior (^), To 
justify his sentence before the Church, and to show " that he 
does not make the suit his own " (^), a judge usually states bis 
reasons in judgment, but the only part of the judgment which 
is binding is the decision (^^) 

16. If no appeal is lodged within the time allowed for appeal- 
ing ('*), the controversy becomes at its expiration a judicialli/ 
xtUed matter (res judicata), and cannot again be disputed in 

(66}. HonoriuBiii. iu DecreL Greg. IX. Lib. I. Tit.iizvLC. 11: latlioGe 
UUttere which are not provided for by law expressly, do you proceed 
according lo equity, aln-ays inclining to the aide o( humanity. Lynd. 261, 
276 ; Alexander in. to Biabop of Eseter, Ibid. Lib. v. TiL ill. c 6. 

(67). Hicronym. ap. Gratian Caiia. xxiv. Qu. in. c. i : Should any one 
be repelled by a wrongful judgment of those who preside over a Church, 
... he siiflera no daiuoge thereby. Rabauus, Ibid. c. S. qiio1«<l Eictut*, 
ttote 140. Hieronym. up. Gratian Caus. xi. Qu. in. c. 67: If any one 
calls right wroDg and wrong tight, both alike are an abomination before 
God. S«e Euoiu, % 20. 

(68). Concil. Lugdun. a.d. 124S, in Sext. Lib. ii. Tit. xn-. c. 1. 

(69). AuguBtin ap. Gratian Caua. sxiii. Qu. iv. c. 38-12. 

(70). Justinian /frid. Chub. ii. Qu, vi, c. 28 ; Alexander ill. in Decret. 
Lib. I. Tit. Xilx. c. 4 ; Lynd. 274, 290, 293. 

(71). Lynd. 125, 134, 208, 254 says that hie discretion must be thai of 
a good man, and his synodal superior is the judge of its goodness. 

(72). AyliHe 312. But Innocent IIL in Decret Lib. u. Tit. xivil c H 
nys ; It is usual for a jud^e not to express in his judgment all the con- 
aideratioua which moved him thereto. 

(73). Ecclesiastical Gourl« Commission, 1683, vol ii. 337, 365, 

(74). Innocent ni. A.d, 1208, in Decret. Lib. i. TiL vi. c 32 : It hlfl 
become a judicially settled matter (transiit in rem judicatam), not having 
be«n (uapeoded by legitimate appeal for ten days. Innocent m. A.t). 1 ltH>, 
Pnd. Lib. n. TiL xxvii. c. 15, aays that it becomes a judicially settled 
laaUei if notice of appeal is not lodged within ten daj'a. 
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judgment. The effects of a cause becoming a jndicLally settled 
matter are ("): (1) the sentence may be made the groond of 
an action for execotion, or of an exception in a subfietgueot 
action (^'); (2) it decides the rights of the parties between 
themselves, even though it is founded upon error (^) ; (3) it is 
taken for judicial tmtli, so that it decides the rights of third 
parties who are privy to the same suit, or derive their rights 
from one of the litigants ('*). If, however, new facts are forth- 
coming to show that the decision was given in error (™), redress 
may be had in the form of a fresh action praying for restitu- 
tion C"). This action, it is said, may be brought at any time 
within thirty years, and is allowed even against a papal sen- 
tence ("); but in this country such an action seems to be 

(75). Ayliffe 489 : The judicially settled matter {ret judicain,) is one 
thing, the judicial settling (re> judicans) another. For tlie judicial settling 
is the sentence itaelf, and this puts an end to the controversy. But tbe 
judicially settled matter ia the cause, which, hy the sentence, receives on 
end of being controverted any further. Devoti Lib. ir. Tit. siv. g IS. 

(76). Boniface viii. in Seit. Lib. ii. Tit. sn. c. 2. 

(77). Hilary, A.B. 4G5, ap. Gration Caus. IXSV. Qu. IS, t 3 : In fijlaw 
eentencet, causes, and subscriptions, that in presence of a synodal judg- 
ment there may be no opening for fraud. Gregory Ihid. c 5 : Things 
which have been reasonably disposed of and decided ought not afberwards 
to be disturbed. Lynd. 276 : A judicially settled matter is taken for truth. 
Hobart 144. 

(78). Innocent iii. in Decret. Lib. ii. Tit jxvn. c 13 ; Ayliffe S53 i 
Devoti Lib. iii. Tit. i. g 2 ; Craiason, g 6053. 

(79). Innocent in. in Decret. Lib. ii. Tit. sx^-ni. c 46. 

(80). Leg. 4 Cod, de Re. Judic c. 21 de ScnUnt. ; Fseudo-Isidor. ap 
Grotian Caus. it. Qu. vi. c. 10 : Wherefore to this Holy See the aforesaid 
privileges have been specially conceded, ... so that from it the oppreMed 
may receive succour, and those unjustly condemned, reatitntion. Innocait 
in. to Bishops of Ely and Rochester, in Decret. Lib. L Tit xu. c, 3, says 
that a Church injured in a suit through an omission of neceasary proob, 
may seek 1« be restored to its former position. Ayliffe 270 : A sentence 
may be demanded to execution which is not suspended by an appeal, or 
by a suit of rettitutin in inUgrum. 

(81). Gregory ap. Oration Caua xxiv. Qu. !s. c. 4 : The sentence of the 
Apostolic See is always drawn with auch moderation . . . that it doM 
not require retractation, nor ia it necessary that it should be altered, 
unless, perchance, it has been so given that it may be retracted or chaugEd 
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now barred, as well by statutes of limitations as by special 
legislation (**). 

17. Certain sentences never become matters jndicially set- 
tled (^). Snch are (1) sentences in matrimonial causes, which 
are never final during the lifetime of the parties (") ; (2) 
sentences given by fraud or mistake i^'), by judges possessed 
of no jurisdiction C), or contrary to elementary justice (^), 
which are null and void ipsojuTc; and (3) sentences in criminal 
cauBes, based on an erroneous statement of the facts (^). 
ftcccrding to the tenor of the previous condition. Innocent m. in Decret. 
Lib, I. Tit. SLI. c, 5 permits a sentence ot Ilia predecessor, Eugenius, to be 
G&tled in 'question thus indirectly. 

(82). 2 and 3 Gu!. iv. c. 92 prohibited the granting in future of com- 
missions of review, which appear to include ratilidunut in tnt^grunt. Seu 
betow, g 39 and not« 4T. 

(83). Schmalzgrueber and Craisaun, § 6960, enumerate six cBsea ; (1) 
when the sentence is a nuUitj itself, because given contrary to natural 
justice, as without a hearing ; (2) matrimonial cases ; (3) in benefice cases, 
when there are any new grounds (Decret. Lib. n. Tit xxvin. c. 46) ; (4) 
when an unjust censure has been pronounced in alleging reasons for its 
removal (Innocent til. in Decret Lib. I. Ttt. XSll. c. 3G ; Bonorius m. 
Ibid. Lib. v. Tit xzxvil c. 13 ; Concil. Lat. iv. a.d. 1213, Can. 47; IIM. 
Lib. T. Tit. ixiiz. c 48) ; (5) it the sentence is based on false witness ; or 
(6) depends on the party's necessary, not hia voluntary oath. 

(84). Alexander ill. to Bishop and Archdeacon of Nom-ich in Decret. 
Lib. U. Tit xivtL c. 7 ; Clemens 111. Ibid, c 9. See the urgumenta in the 
Duchess of Kingston's case, ix. State Triabi, 443. Ayliffe 492 ; Devoti 
Lib. It. Tit n. g 156. 

(8S). Alexander iiL in Decret Lib. it. Tit xxvii. c 22 says if tbe wit- 
nesses are conspiratora, who were allowed against the defendant's protest 
Id, Ibid. Tit XX. c. 9 says if it is shown that the witnesses had been 
bribed. Innocent iii. IbiJ. Tit xxv. c 6 saya thai exception may be taken 
to a judgment based on a forged instrument twenty years afterwards. 

(B6). For instance, by a judge excommunicate. Decret Lib. it Tit 
IXVIt a 24; Concil. Lat iv. Can. 3, a.d. 1215 ; iWrf.Llb. v.Tit VILcl 13 ; 
Ayliffe 271. 

(87). Such as a judgment given for money (Gregory ap. Grotian Cans. 
XL Qu. ni. c. 66X or given in the absence of the party, or without a hur- 
iug {Decret Lib. u. Tit xxvii. c 24). Ayliffe 492 ; A sentence never 
passes in rem jiidicatam when there ia a constat by an evidence of fact 
touching the iniquity of such sentence. Ayliffe S4. 

(86). Augustin ap. Gratian Caus. XL <Ju. ul c 60 ; How can it dama^ 
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18. Sentence having been given, and the time allowed for 
appealing having expired (^), it is open to the enccessfnl liti- 
gant to apply for the sentence to be ordered for execntion (""), 
or, otherwise, for it to be signified to the civil power, without 
which his intention in judgment woold be frustrated. Some 
sentences execute themselves, being rather acts than sentences. 
such as a sentence of escommunication("), which, when pub- 
licly declared, excludes from the communion of the Church 
everywhere (**). Others require the judge's intervention, which 
may be obtained either (1) by action, or (2) by imploring his 
office C^). The latter is the usnal method in this conntrj, 

a man if liumnu ignorance will not allow his nauie tu be read out from Uie 
book [of diptf cbs], if an iniquitouB coiueieace does not delete his name 
from the book of life ) Stat Eccl, Ant. A.D. 505, Can. 28 ; /6uf. c, 35 : TTie 
unjUBt coadenmation of bishops ia a nullity, and must be revokeil by tbe 
synod. Concil. Tolet. iv. a.d. 633, Ihid. c. 65 : A biEhop, priest, or deacoD 
unjustly deposed [by one synod] may be found innocent in a second «yuod. 
Innocent L i&uf. Caua. ixsv. Qu. ix. c 5, a.d. 414, rescinds scntencea til 
condemnation pronounced by bis predecemora, because they were based □□ 
false evidence aa to the facts. Nicolaus t. a.d. 962, l\AA. c 6 : We do not 
dispute that the sentence of the Roman See may be changed for the better, 
if it has been based on anything surreptitious. Innocent IiL a.d. 119S, in 
Deeret. Lib. Ii. Tit. XXVIl. c. 12, repeaU the above. Devoli Lib. lu. Tit, 
31V. g 13 ; Ayliffe 491. In this country, commissions of review are no*' 
forbidden. See below, g 39. 

(89). Lynd. 107 ; AylifFe 270. 

(90). Law's Forms 313 says that the practice of ordering a sentence for 
execution has grown rare in the now defunct Court of Arches. 

(91). Innocent, ill. to Bishop of Ely in Deeret. Lib. ii. Tit. sxvm. c 53. 

(92). CkiDcil. Nic. a.d. 325, Can. 9 : Let sentence according to canon 
prevail, that clergymen or. laymen, being ci communicated by some, be not 
received by others. AposU Can. 11 : If any one prays with s penoa 
excommunicated, let him be suspended. Apost Con. 13, quoted Ectlaia*- 
iical Severity, nDl« 61. 

(93). Lynd. 107, 94, 351 ; Law's Forms 312, 313. Aylitfe S72 saye that 
the judge's intervention by olfice is preferable, because it requires no libel, 
and ia the only kind practised in this country, but that n citation isalwift 
required, if either the judge's successor ur the defendant's 
concerned. 
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Action reqnirea a libel ; bnt in eitber case the application may 
be met by an exception of fraud {*•) or nullity (^}. Others, 
again, require to be signified to the temporal authorities, such 
as excommunication and contumacy, if outward coercion is to 
be employed to give them effect. 

19. Although as a general mle no inferior judge can call in 
question the acta of his superior, yet, if in a cause pending 
before an inferior judge any sentence or act of a superior 
judge is objected by the defendant, and the nullity of such act 
is alleged by the plaintifiE, the inferior judge may indirectly 
admit the nullity if it is proved before him, by giving 
sentence, or ordering the sentence for execution, as though 
such null sentence or null act had never been exhibited (*•), 
The term for execution is called the term executory (•"). In 
criminal causes, execution follows at the expiration of the fatal 
term. In civil cases, four months are usually allowed ("■), 
unless a shorter time is prescribed by the judge (™), If the 
sentence is not voluntarily obeyed ("*), and execution becomes 
necessary, it is the duty of the ordinary to assist a jndge dele- 



(94). Alexander ill. to Archbishop of York in Decret Lib. ii. Tit. xxvn. 

(95). Alexnnder iir. to Archbishop of i'ork. Ibid. Lib. ii. Tit xxni. c 9, 
Mys it is a nullity if manifestly unjust Lynd. 157 : Things which are 
done contrary \o law are taken for things not done. The eiceplion to 
the sentence may be made on the ground that it is a nuUJty, because it is 
contrary to a previous sentence. Law's Forms 313, 311, 10S,T9; Ayliffe 
S73 says that the exception of nullity propounded before a judge inferior 
to him who pronounced the sentence does not hinder the execution. 

(96), Law's Forms 312. In a recent case (in 1896) a secular judge de- 
dined to pronounce a sentence of nullity oF marriage between a woman 
and a roan whom she had married whilst her first husband was living, 
although the first husband was produced in court, on the ground that a 
, jury bad found that the first husband was dead when slie married the 
second one. 

(97). Innocent in. in DecreL Lib. il Tit iivii. c 15 ; Ayliffe 27. 

(98). Devoti last Lib. iit Tit xin. § 4. 

(99). Innocent ill. in Decrel. Lib. ii. Tit. xxvu. c. 15. 

(100). Coelestin Jii. in Decret. Lib. ii. Tit. i, c 10. 
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gate by lending hU o£Gce for that purpose (""), and of all other 
ordinaries to assist him in like manner {"^). A delegate can 
only order his seQtenco for execution when he has been antho- 
rised to execute the sentence, as well as to decide. 

20. As every one who fails in a suit, or who fails to sustain 
an exception made in a suit, is deemed to have in that respect 
acted unjustly, the loser in a dilatory or peremptory exception 
is ordinarily punished by being condemned in the costs con- 
nected therewith (i'"), and the loser in the principal cause or 
main issue, in the coats of the suit ('**), unless it appears to 
have been vexatiously brought or defended. Payment of costs 
may be obtained by means of the judge's office, if they have 
been already taxed, or the loser may be convened by action (*"J. 
Expenses incurred before the snit was judicially contested can- 
not, however, be recovered as a matter of course, becaose the 
suit is only set up by contestation, but they raay be recovered 
by request made to the judge. Those incurred after contes- 
tation he may award without request ("*), and may compel 
their payment by ecclesiastical censures ('"). A judge who 
omits or refuses to award costs, if a party has moved for them, 
may be required to pay them himself ('**). 

21. When spiritual coercion is lawfully employed in the muQ- 
tenance of discipline, any disregard of it is called contumacy (*"). 

(101). Aleiander in. to Bishop of Norwidi in Detret. Lib. 
c. 7 ; Aflitfe 271. See AcU in Jiulsment, note 248, 

(102). See Spintual Courts, note 163. 

(103), Innocent UL in DecreL Lib. n. Tit. xiv. c. S, 6. 

(104). Gregory ix. in Decret. Lib. i. Tit. ixuv. c 17. 

(105). Aylilfe 273. 

(106). Ayliffe274. 

(107). Law'a Forma 320. 

(108). Aylille 274. 

(109). Luke X. 16 ; Matt, ivnx 16 ; 1 Cor. v. j I Tim. i. 20 ; 2 Tim. iv. 
13 ; 2 TlitMS. in. 14 ; ConciL Agatb. A.D. G06, Can. 2 ap. Gmtian i Dial. 
L. c. 21 : Let contumiiciouecIei^,Bofarai tbe degree of their rank (digni- 
tatis ordo) i>ermitfl, be corrected by the bishops. SlaL EccL Ant *.D. SOS, 
Jbid. I. Dial. xc. c. 1 : Let the biahop reduce discoidant clergy to bormony. 
Suub BB disobey, let the synod ixmdemii. Socrales u. 40 says th*t ibu 
aynod of Selucia, A.D. 3S9, deposed Bishop PatropLilua for contuuiaej, in 
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or contempt of the keys (""), and such coatumacy, if persisted 
in, becomes obduracy ('"). Thus, it is contumacy not to 
appear to a citation when lawfully convened ("^), and also to 
disregard a judicial sentence. By the canon law, tbe usual 
mode of punishing contumacy is by excommunication ("*). 
in a civil case sometimes by sequestration ("*), and, when the 
coDtmnacy is that of not appearing to a citation, by proceeding 
to sentence ("*) or by interdict (i'*). In this country, a person 
excommunicated, and continuing for forty days excommunicate 
without coming to aatiafaction, is held to display obduracy, or 
contempt of the keys, to auch an extent as to constitute a civil 
ofTence. which renders him liable to imprisonment ('") ; but in 

not presenliiig himself to answer a charge made against him by a pres- 
bjrter. ConciL Herd. a.D. 523, Can. 10 : Thoee who, when eiconiniuni- 
Gated for anr fault, reFuse to go out of the Church for the offence of con- 
tonwc;, ought lo b« mure tardily admitted to pardon. Gregory Ihid, i. 
I>iat. LXXXI. c. 29 : Unless [the archdeacon] obeys your command, we will 
At he be deprived of his order. 

(110). Honorius m. in Decret. Lib. v. Tit. xxivii. c 13 ; Gregory ix 
jQd. Tit. xivii. e. 10. 

(111). Lynd. iOi says obduracy is the act of a will resisting monitions, 
or resiating grace ; that sometimes obduracy is a punishment by which a 
tnan is not a fit subject for grace. Law's Forms 12S. 
{112). Sue AcU ill Judgment, S 14. 

(113). Concil. Milev. a.p. 418, ap. Gratian Caus. ii. Qu. vr. c. 19, directs 
t man to be excommunicated who contumaciously refuses to obey a cita- 
tion. Ayliffe [190J. By 53 Oea lIi. c IST, excommunication is now 
forbiddeu to be awarded for obduracy. Instead thereof, after forty days 
the contumacious person may be impri.ioned. Laws Forms, p. 139. 

(114). Alexander m. to the Abbot of Reme» and the Archdeacon of 
Ely in Decret. Lib. il. Tit siv. o. 2. 

{1 15). Alexander in. to Bisliops of Eseter and Winchester and the Abbot 
of Ford in Decret. Lib. u. Tit. srv. c. 3 ; Urban ui. Ibid, c 4. 
(116). Alexander in. in Decret. Lib. i. TiL sxix. c 11. 
(UT). Cnut's Law 4, a.d. 1018 : We command that apostates, and such 
U arc outlawed by God and man, be gone off the land, unless tliey will 
•nbmit and make deep satisfaction. Edward's Law T, a.o. 1064 : If the 
guilty p«raon decline, or contumauiouaty despise the sentence of the 
bishop's wurt, let complaint of it be brought to the king after forty days. 
CoiuL 4 Boniface, A.D. li!61 : If the cnstomary writ de excommtinicnto 
capiendo he denied when it is required in a case where it ought to be 
VOL. IL X 
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such a case imprisonmeiit can now only be inflicted for a period 
not exceeding six months, by application to the civil anthorities, 
or, as it ia said, by signifying the sentence to them; and no 
ordinary below the degree of a bishop ia competent to make 
such Bignification ("^). Excommunication is also forbidden to be 
awarded as the punishment of contumacy ("'). 



Appeals. 



[3^ 



22. To prevent iDJuBtice being done by hasty or ill-considt 
sentences, or by the prejudice and imperfect knowledge of a 
judge, the remedy of appeal is provided (^^). In the first three 
centuries, what would be properly called an appeal was unknown. 
There were no regularly constituted courts ; Christian principles 
had not as yet settled down into uniform laws ; and the practice 
of different Churches varied. Some bishops then made an 
excessive use of excommunicalion, with the result that applica- 
tion was made to neighbouring bishops to procure a rectifica- 
tion of their sentences ('"). Thus was established a kind of 
informal appeal from the individual bishop to the Church of 
the province. 

23. When, on the conversion of the Empire, the Church was 
permitted to decide civil matters, arrangements became ne««- 
sarj for dealing with such matters on appeal Hegulattona 
were accordingly made for that object by the Conncils of Con- 
granted according to the approved custom. 9 Ed. II. St 1, c 12, a.i>, 13IS, 
mentions forty days. Conat. 13 Stratford, a.d. 1343 ; S Eliz. c S3, aec 10, 
saved and retterved to ali " having mithorily to certUy any penoo «xcoin- 
municatcd, tike authority to accept and receive the EubmiBSioa," &c Sasd 
3 Will. IV. c. 93 ; Lynd. 264. 348. 

(118). Lynd. 350 ; Law's Forms, p. 135. 

(119). See Spirilwil Coia-tt, note 127. 

(120). PBeudo-Iaidor, ap. Gratian Caus. n. Qu. vi. c. 1 : It 
an appellant to assiBt a damaged cause hy the remedy of appeal Ibid. 7,(t 
e, 10, 12 ; Ayliffe 72 ; Devoti Inat. Lil). m. Tit. sv. g 1. 

(121), Concil. Chalcedon a.d. 451, Can. 23 ; Van Eepen Pars. m. TiLL 
c 1, MC. G. See Exceiut, nol« 140; Ecclesiastical |Courte Commission, 
1883, vol. II. 127. 
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Btantinople (^^) and Chalcedon ('*^). Ultimately, by the Code 
of Jastioian, a civil sanction was given to appeals from the 
bishop to the metropolitan, and from the metropolitan to the 
patriarch, with ultimate recourse to the emperor himself (^"). 
The place of the emperor was, however, soon taken in the West 
by the pope, partly owing to the fact that after 476 A.d. there 
was no longer a Western emperor, partly owing to the pre- 
ference among Christians for a spiritual to a temporal judge. 

24. In its widest sense an appeal may be defined to be a 
provocation from the decision or action of the authorities of 
eome limited portion of the Church to the decision or action of 
the anthoritiea of a larger section of the same, with a view to 
obtain redress for some grievance sustained, or to prevent the 
inflictioD of one which is apprehended. A grievance, never- 
theless, may be sustained in two ways — either by a judicial 
sentenc-e or by an official act. Hence appeals are of two kinds 
— (1) those called judicial, and (2) those called extra-judicial ("*). 
A judicial appeal is an appeal from a judicial sentence which 
has actually been passed, not merely from sentence which ia 
anticipated. An extra-judicial appeal is an appeal from some 
official act, which may be either on act done or an act anti- 
cipated ('**), such as an election, a postnlation, a provision {^). 

(IS2). Can. 6. {123). Caa 17. 

(124). Cod. I. I Tit. IV. I)e epUcopali audienlia. 

{12&). ConciL Nic. a.d. 325, Can. & sanctions an extra-judioial appeal 
from the bishop's excommunication. Alexander ill. in Decret. Lib. ii. Tit 
XxrOL c. 5 : The sacred canons pennit appeals out ot judgment. Alei- 
Slider ni. iM. c 13 says appeals may be made as well before aa after 
tanUaUtion. Clemens iii. Ihid. c 38 directs apjieals not to lie received 
nucpt (1) either from a grievance, or (2) from an unjust condemna- 
tion. 23 Hen. vnt. c 9 allows extra-judicial appeals. Stephen's Eccl. 
Slat. 411. 

(126). Innocent m. to Bishops of Rochester and London in Decrel, Lib, 
n.Tit. XXViTi. c 61 mentions an appeal by iLe Abbot ot Canterbury to 
prevent his being molested in the possession of a Cliaivh. Boniface viil in 
6e«t Lib. n. Tit, XV. c. 6; ConciL Vien, a.d. 131, in Clem. Deer. Lib. n. 
Tit. xiL c. 3. Lynd. 106 mentions tlie iaisue of a decree of seqneiiration 
vithoul B citation, Crai«san, % 597'!. 

(127). Boniface vni. in Sext. Lib. il Tit. xv. c 8 ; Innocent UL in 
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An extra-judicial appeal is, therefore, rather of the natnrefli 
motion introduciiifr a cause than of an appeal {^), and has place 
where no controversy has been introduced before a judge. 

25. Judicial appeals are allowed on three grounds: (1) to 
correct the unfairness of an unjust judge ("*) ; (2) to set right 
a judge's sentence which exceeds the law of the Church (""); 
and (3) to enable one who through ignorance has not had 
justice done to his cause in the first instance to obtain justice 
by a second instance ("i). An appeal is, therefore, open not 
only to the party cast in a suit, but to all and any who have an 
interest in it ('^-) ; but when several persons have a like interest, 
the appeal of one settles the rights of the others C*"). 

26. By mediaeval practice, appeals are allowed on technical 
as well as on substantial grounds (>"), aud a judge is bound to 
respect even what seems to him frivolous appeals (•**); but 
appeals are not allowed (1) when the party defeated has in any 
way acquiesced in the sentence ("*), or has nndertaken to 
acquiesce in it C*^) ; (2) in disciplinary causes, when crime i» 

Decret. Lib. l Tit. vi. c 31 ; ConciL Liigdun. a.o. 1274, in SeiL Lib. i 
Tit, VL c 1 J Boniface vm, Ihid. c 19, 30. 

(129). AJeiander in. in Decret. Lib. n. Tit. xxvin. c. 5 calls them pfo- 
vocfttiones ad causaa, potius quani appellatiouB». 

(120). Concil. Cartliag. in. A.D. 397, Can. 10 ap, Qnttian Caus. n. Qn. 
VI.C37; Paeudo.Isidor.i6ici.cai; Ljnd. 290, 133, 124,808; AyliffeTB. 

(130). Alexander itL to Archbiahop of Canterbury in Decret. Lib n. Tit 
xiviii. c. 20. 

(131). Ayliffe 76. 

(132). Gratian Cbuh. il Qii. vl c. 30 ; AylilTe 73 ; Innocent m. in 
Decret Lib. i. Tit. vi. c. 16 forbids one elected, wlio has renounced liit o*o 
election, afterwards to appeal to prevent another's election. 

(133). Gregory ix. in DecraU Lib. II. Tit XXVin. c. 73. 

(134). Aleiander III. in Decret Lib. II. Tit IIVIII. o. II. 

(133). Alexander ill. ibid. c. 19. 

(13C). Ab by continuing lo litigalu before the same judge, whicb ileum- 
valent to renouncing lUe appeal, according to Urban III. in Decret Lib, '. 
Tit. IMX. c 20 ; Innocent iii. IhH. c 54 ; Boniface viii. in Seit. Lih.li' 
Tit XV. c 8 ; Ayliffe 84. 

(137). Alexander ill. to Archbishop of Canterbury in Decret Ub. IL 
Tit xxvnx, SO. 
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Dotoriona (^''), or has been confessed (""), or when the appeal is 
made for the sole purpose of gaining delay (^*°) ; bnt they are 
allowed to correct an unjust condemnation, or a sentence of 
excessive punisbmentC"). They are also not allowed ('") in 
executory causes, except to remedy an excess committed in the 
execation itself. They are, however, permitted iu causes which 
have been committed, as it is said, appetlatione rcmolaQ*'), or 
appdlatiaae posiposUa ('"), i.e., without regard for appeal ('**), 

(138). Alexander m. Ibid, c 13 and 14, but warns the Archbishop of 
Tol«da not to accept tbioge as notorious which are uoc notoi-ioua. Id. 
A.P. 1109, Ibi>L e. S2. 

(139). Alexander m. in Decret. Lib. it. TiL xsvin. t. 5 ; Id. IbuL c. 13 1 
Id. Ibid, c 3 : Since the remedy of appeal ia out designed to assist those 
who tratiegrem the rule of religion and order, ... do not on that account 
htsilate to correct and chastise him. Id. to the Biahop of Winchester c 
92; Concil. Lat iiI.A.D.llT9,/MdLc 26: Let not subjects, when corrected, 
break nut into the voice of appeal Alexander in. a.d. 11()9, Ibid, c 32 : 
Let not abbou who have been publicly convicted, and then, when pressed 
in chapter, refuse to resign, be allowed to apjical. Concil. LaU iv. a.D. 
1215, Ibid. c. 61. 

(140). Coucil.Milev. A.D. 4ie,ap.GratianCauB.ii.Qu.vi.c.35; Concil. 
Afric Jbid. c 39. Pacudo-Isidor. Ibid. : Also in criminal causes there 
may be an appeal, uor may the voice of appeal be denied to one who liea 
under sentence of pimiehment Alexander IiL in Decret. Lib. n. Tit, 
xxviiLc.3; ConciL LaU iti. A.D. 1179,Cau.6,/fi»(i.c.26 : Let not subject* 
break forth into the voice of appeal against ecclesiastical discipline. Bnt if 
any one believe* that necessity obliges him loappeal, let a competent terra he 
■■signed him to prosecute his appeal Clemens III. Ibid, c 39 ; Stephen's 
EccL Slat. 146 oliservea that the archbishop's inhibition to the inferior 
judge was a frequent ground of complaint in such raaes. 

(141). Alexander in. in Decret. Lib. ii. Tit xxvni. c. 29. 

(142). Innocent in. in Decret. Lib. ii. Tit xxviii. c 43 : There lies no 
appeal from execution agenU unless they exceed the proper limit in 
eiecutian ; and Tit. xxvu. c. U ; AylifTe 64. 

(143). Alexander IIL to Bishop of Worcester, Ibid. Lib. ii. Tit ixvin. c. 
9 ; Lucius III. to Walter, Bishop of Lincoln, Ibid, c 36 ; Innocent ni. to 
Bishop of Ely, a.i>. 1204, IhuL c. 93, says the phrase app^laticiu maobi 
excludes every kind of appeal except what is specially allowed by law. 
Gregory ix. Ibid. c. 71. 

(144). Innocent ui. A.D. 1204, Ibid. Lib. m. Tit xxiv. c. 6. 

(14&> Lucius IIL to Bishop of Lincoln, Ibid. Lib. IL Tit xxvni. & 36 ; 
OTtfptrj IX. lUd. c. Tl ; Eccles. Courts CoDimission, 16S3, vol il p. 96. 
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the effect of the clause being not to prevent an appeal by K 
of devolution, but' to prevent an appeal having a snspenEory 
effect on the aentence (^**). 

27. Judicial appeals may be made either (1) before final 
Bentence, when they are termed appeals from a judicial griev- 
ance or ruling ('*') ; or (2) after final sentence, when they are 
termed appeals in the principal cause ('^*). Before final sen- 
tence they may be made (1) from a judicial grievance either 
EQstained or threatened, bet not when there is only a surmise 
that one is likely to happen, unless it is one which cannot be 
redressed by sentence ('") ; or (2) from an interlocotory sen- 
tence deciding some preliminary or incidental matter in a cause. 
Appeals made after final sentence mast always be from the 
sentence itself, but such appeals may be made implicitly as 
well as explicitly Q''")- They may, moreover, be made from any 
and every judge, excepting (1) the highest of all, and excepting 
(2) arbitrators selected by both parties of free choice (^'). 

(146). Innocent ill. to BUIiop of Ely Ihiii. c 53 ; Craisson, § esT. 

(147). Aleiander in. in Deci-et. Lib. u. Tit. xsvm. c. 12 ; ConciL 
Lugdiin, A.n. 1245, in Sett. Lib. n. Tit sv. c 1, mj« super interlocatorii 
vel gravaniine aliquo. Boniface viii. Ibid. Tit vi. c 1. Tbe term 
oypTtsai, ap. Oratian Cau9. II. Qu. VI. c. 3 and 17, is explained to refer tu 
appeals before sentence. Const 6 Klepliam. am, 1338 : A slatulo is sai'i 
to have been made forbidding appeals from judicial grievances before final 
sent«nce [no such statute eiistB, but such was the rule of the civil law, 
and a constitution of Archbisbop Winchelsea, 3 Spelmon, p. 419, forbidn 
appeals in causes of correction, except from a defi.nitive sentence}. Wn 
wholly forbid this statute, as being made for depriving the opprtmed of 
the remedy of appeal. Lynd. 115 ; AylilFe 74. 

(148). Ecclesiastical Courte Commission Report, 18S3, p. 183. 

(149). Alexander iii. to Arehbishop of Canterbury and Bishop of 
Worcester ia Decret. Lib. iL Tit vni. c. 1, allows an appeal liemtiw the 
citatory terra was too short. Innocent III. Ibid. Tit. xsviii. c. 49, bcaitue 
tbe citation was too uncertain. 

(150). As when a priest put himself under the protection of the nieirxi- 
politan without specifically utiing the word appeal in Decret. Lib. iL Tit. 
xxviiL c. 39, or uudertook a mission to tbe pope. Ibid, c 5S, addi«»ad to 
the monks of Canterbuiy, or by a prole.tt if he fears to appMil- 
Gregory ix. Und. c. 73. 

(ISl). Cratason, g 6A8. 
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28. To render an appeal before final sentence admissible ('^*), 
there must (I) be a lawful and specific ground of grievance, 
8ach as the threat of a judge ('^) or his refusal to receive 
an exception ('**) ; (2) the appeal must be made in writing, 
setting forth specifically the grievance which is the subject of 
appeal (^'^). A general appeal from all grievances witliout 
naming them is not admissible C'^). (3) The appeal must be 
made within the ten or fifteen days allowed by law {''"), and 
letters dimissory mnat be demanded within thirty days (>**). 
Before contestation of suit such an appeal can only be allowed 
for a reasonable canse ("'), and the cause, which must 
be stated to the judge appealed from, must be proved before 
the judge of appeal ('""). If the ground of appeal is found to 
be untenable, the cause ia sent back to the judge appealed 
fromC'*'). One who ia disposseaaed after appealing must be 
restored to poaaession before the adversary can be heard 
against the appeal C"^). 

29, Appeals from interlocutory sentences differ in many 
respects from appeals made from final sentences. (1) They 

(IBa). Concil. Lai. iv, a.d. 1215, ia Deci'el, Lib, ir. Tit. xsvin. c 59. 

(163). Concil. Vien. A.D. 1311, in Clem. Lib. u. Tit. sn. c 3 ; Lynd. 115. 

(104). Alexander tn. Ibid, c 10 ; Innocent ui. to the bisliop, dean, and 
precentor of Hereford, Ilnd. c 48 ; ConciL LaL rv. Ibid, c 69 ; Gregory 
IZ. Ibid. c. 70. See Adi tn Judgment, notes 92, 217, and 279. 

(165). Honoriue ni. Ibid. c. 63 ; Gregory is. Ibid, c 70 ; Ayliffe 83. 

(156). Alexander in. Ibid, c 18. 

(157). Boniface viii. in Seit, Lib. il. Tit. sv. c. 8 : Desiring to put an 
end to a loog-Btanding controversy we decree that from elections, postula- 
tiono, provisions, and other extra-judicial acts whatfioever, in which an 
appeal is allowed, whoever believing bimself aggrieved by mich acts, 
wishes to Iiave the grievance remedied by way of appeal, must appeal 
within ten days, if he wialies to appeal, from the lime when he liecame 
aware of il. 24 Hen. viii. c. 12, allows fifteen days in this conntrj'. 

(158). Dig. Lib. 48, Tit. vl ap. Gratian Caut. ii. Qu. vi, c. 31. 

(168), Concil Lat. rv. A.D. 1215, Can. 35, Ibi-!. c, 59. See note 167. 

(160). Gregory ix. Ibid. c. 70, § 3. 

(161). Clemens in, ia Decret Lib. n. TiL xxviii. c. 38 ; Clemens iv, in 
SesL Lib, II. Tit iv. c. 5. 

(162). Innocent ill. to Bishops of Rochester and London, 4.D, 1203, ia 
Decret Lib. ii. Til. xxviii. c. 51. 
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do not Bnspend the jurisdiction of the judge appealed 
unless the superior grants an inhibition, whereas appeals from 
final sentences do(***) ; nor is inhibition granted in anch coses 
as a matter of course, but only if good ground for it is shownC")- 

(2) They expire naturally if the judge alters his interlocutory 
ruling C^^*), whereas a judge cannot alter a final sentence. 

(3) They must always be in writing, and specify the prerise 
gi'OQud of appeal (*"*), whereas appeals from final sentences 
may be made orally in court, and need specify no gronnde. 

(4) They caunot be austained at the hearing on any other 
ground than that named in the appeal ('"'j, whereas appeals 
from final sentences may allege new grounds, and joatify 
them with fresh proofs ('**), 

30. The effect of an appeal from a judicial sentence is three- 
fold: (1) It suspends the ojieration of the sentence appealed 
from, and does away with the presumption in its favour(^ 



;:i 



(163). BoDiface viii. in Seit. Lib. ii. Tit xv. c. 7 ; Devoti Lib. 
IV. g 3. 

(164). Alexander iii. in Dccret. Lib. n. Tit xxviii. c. 3 ; Scxt Lfh E 
TiL XV. c. 5. 

(166). CoaciL Lai. rv. a.d. 1215, in Decret. Lib, ii. Tit xxthl 
c. 60. 

(166). Gonzalez stales that before tbe time of Innocent m. interlocutoi; 
and all other appeals miglit be tteely made by virtue ai Pseudo-Iaiiior. 
ap. Gration Caus. it. Qu. vl c 3 : Omnia appreasuE libere saceidotain 
appellet judicium, but tbat the Fourth Latcran Council, A.D. 1 315, iu Decnc 
Lib. II. Tit xxvin. c. 61, limited tliem to coaee in which there vaa pro- 
babilis caiisa appeUalionis ; and that ConciL Lugdun. a.d. 1345, in S«XL 
Deer. Lib. ii. Tit xv. c I, required tbem to be in writing and to cpecifr 
the ground. 

(167). Clem. Deer. Lib. ii. Tit. HI. c 6. 

(168). Alexander iii. to Archbishop ot York in Decret. Lib. vi, TiL 
XXvnL c. 16 ; Ayliffe 85. 

(169). Alexander ni. to Biahop of Exeter and Dean of Lon<lon, Ibid. 
r. 1 ; Irf. to Bishop of Norwich, Ibid. c. 4 ; S. Leo lb\il. c, 17, authorises the 
Archbifihop of Cnnl^rbury to reinstate one who has been disturbed from 
his benefice pending an appeal. Devoti Inst. Lib, iii. Tit XV, § la ; Aylilte 
73. Lynd. 106 says that if an appeal is abandoned the eentence revlna 
from the date when it was passed. It tbe sentence is cuntimied on k 
it takes effect from the time of confirmation. Ibid- 107. 
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nnl^Bs it be a sammary sentence given in visitation ('""), or a 
declaratory sentence of escommnnication or interdict already 
incarred ipso jitrc("^), or a sentence in a cause which lias been 
committed withont regard for appeal {appeUatione rcniota). 
(2) It terminates the jurisdiction of the judge appealed from, 
either by the judge's own issue of letters diinissory, or by the 
Buperior's inhibition, so that any act attempted by him in the 
interval is of no force ("*) ; but it does not prevent the same 
person being punished by the same judge for offences anb- 
sequently committed ('"). (3) It causes a devolution of the 
cause ('"), BO that the futnre decision and execution of the 
sentence reats with the snperior judge, except by consent of 
the parties ("^). Hence, although a sentence which is a nul- 
lity in itself requires no appeal, yet by means of the appeal 
the superior judge is enabled to judicially declare it to be a 
nnllity (''*). 

31. An appeal must always be made and followed up within 
the time allowed by law. This is represented by four periods, 
called the four fatal days or terms {"''). The first fatal is the 

(170). Alexander iii. in Decret Greg. ix. Lib, L Tit, sxsi, c. 3 ; Cntiuon, 

% 650, ess, 

(171). Alexander in. to Biahop of Norwich in Decret Lib. ir. Til, 
Mvra. c 37, Id. to Archbishop of Vork JHd. c 18, and to Ar<;hbiihoi> 
nf Canterbury Ihid. c 85, allows one excommunicato to he meantime 
absolved ad canUlam. Coeleatin HI. Ibid, c 40, etatcs that a conditiotial 
Mntencc of excommunication is suepended by the appoal, 

(172). Innocent ill. Ibid, c 55, 56 ; Boniface viii. in Seat. Lib. ii. Tit. 
XV. t 7, 

(173). Alexander iii. to Bisbop of Winchester, Jbi-i. c 23. 

(174), Gregory iv. a.d. 832, ap, Gralian. Cans, il Qu. vi. c. II ; Pseudo' 
Indor. Ibid, c IS; Nicolaus i. A.D. 665, Ibid. c. 13; Innocent in. in 
D«cr«t. Lib. IL TiL siiv. c 19 ; Coelestin ul Ibid. Tit. xxviii. c. 42 and 
Ci8, but not if tlie appeal ia made omuia medio. Honorius IIL IbiJ. t. 66. 

(175). Alexander ill. in Decret. Lib, ii. Tit xiviii. c 35, 

(176). An appeal may be brought froni a nullity at any lime within 
thirty years, and although it is not necessary to appeal from a nullity, yet 
hy not appealing explicitly, or implicitly by protCHling, a ^aatmen faeli 
may be eslabliBhed. Ayliffe 8J. 

(177). The Una is uied in Leg. 31 C. de Appeilat. Gratian Coiib. ii, Qu. 
n. c 41 i Devoti Inat. Lib. m. Tit. xv. § 8. 
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time within which notice must be given of appeal. The second, 
the time within which letters dimissory, or letters of despatch, 
called apostles, must be obtained. The third, the time within 
which the appeal must be introduced before the jndge of appeal; 
and the foarth fatal, the time within which it must be followed 
np and prosecated to a concinsion. 

32. Notice of appeal from a final sentence may b© given 
either by word of month, whilst the jndge ia sitting in court, or 
afterwards by means of a public instrument executed before a 
notary or authentic person ("^). It is sufficient to hand in to 
the judge a notice of appeal, without reading it out before 
him ("^). Formerly notice of appeal was required to be given 
within two days(i*'). The time was afterwards extended to 
ten days(''i), but by English custom and statute fifteen days 
are allowed ('**). Time begins to count from the publication 
of the sentence ('^), or from the date of the grievance com- 
plained of, if the appeal is from a grievance (■**) ; but if the 
latter is a continuing grievance, the right of appeal continaea 
to run C*'). 

33. Formerly the appellant waa allowed five day8(^'') within 

(ITS). Grstian Caii!i. ii. Qu. vi. c 31 gives the form. 

(173). Ayliffe 83 j Boniface viiL in Sext Lib. ii. Tit. rv. c, 9. 

(ISO). This was the rule of the civil law before Justinian. Leg. I, g 3, 
6, 11 ; Qratian Cans. ii. Qu. vx C 28. 

(181). Justinian Novel 23, c. I, ap. Qratian Cans, ii, Qu, vl c, 28 ; 
Innocent iit. in Decret. Greg. ix. Lib. n. Tit. XXTII. c. 15 ; Ayliffe 80. 

(182). 24 Hen. viTi. c. 12, sec 6, allows an ap]>eal " if a matter be com- 
menced before the biahop diocesan or liis commissary, from the bisho[i 
diocesan or his commissary, witbio fifteen days next ensuing tht? judgment 
or sentence thereof there given to the archbishop." In case the matter 
were commenced before the archdeacon of any archbishop or hia com- 
misuary, sec. 7 gives the a^frieved party an appeal to the Court of Arches, 
or Audience of the same bishop, within fifteen daya, and from the Court 
of the Arches or Audience within fifteen days to the archbishop of the same 
province. 

(183). Devoti InsL Lib. iil Tit. xv. g 9 ; Qratian Cans. ii. Qu. VL c 89. 

(184). Concil. Vien. in Clem. Lib. ii. Tit xn. o. 3. 

(185). Ayliffe 80. 

(186). Gratian Cnus. n. Qu. vl c. 22 ; c 24 : Let letters of despatch (dimis- 
soriae), which are popularly called "apostles" [letters of despatch from 
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wMch to obtain from the judge letters of despatch ("'), com- 
monly called apoBtleB("*). The time waa afterwards extended 
to thirty days ('^), which constitute the second fatal term. As 
the jadge who is appealed from is bound to give snch letters 
without being asked for them on receiving notice of appeal, it 
eufiicea to have asked for them instantly (^™). These letters, if 
issued with the judge's approval, are called letters dimiasory; 
if given from respect for a superior, letters dfferential ("•'); if 
given contrary to the judge's opinion, letters refutatory; if given 
by a judge with an open mind, letters testimonial; and if given 
by the express wish of both parties, letters conventional (""). 

34. When an appeal has been interposed, it must next be 
brought to the knowledge of the judge of appeal. This is 
termed the introduction of the appeal, and is effected by pre- 
senting the libel \o the judge of appeal, together with a petition 
that it may be received, that the opponent may be cited to 
appear to it. and that the inferior judge may be inhibited from 
proceeding further in the cause. No definite time is prescribed 
for introducing an appeal, but a time is generally named by the 
party appellant (""), or by the judge appealed from (•*'), at the 
expiration of which he will resume his office, if the appeal has 
not been introduced ('**). This is called the third fatal term. 

antHTriXXa), I sunJ], be sent by the judge appealed from lo tlie judge wh'> 
will hear the appeal, the demand and acceptance of which nnist be bail 
within five dajs. 

(1S7). Omtian Cam. u. Qu. vi. c S4 ; c 31 gives the form for them. 
Concil. Vien. a.d, 1311, in Clem. Decret. Lib. ii. Tit.iii.c 1 ; Lynd.116; 
Seit Decret. Lib. n. Tit xt. c. 6. 

(168). Concil. Lugdtiu. A.n. 124D, in Seit. Lib. il Tit. xv. c I and 4. 

(189). Boniface viii. in Seit. Lib. n. Tit sv. c fl. 

(190). GratianCnus. u. Qu. VI. c. 31 ; Boniface viii. in Sext Lib. n. Tit. 
XV. a 6 i Concil. Vieii. a.d. 1311, in Clem. Deer. Lib. n. Tit xn. c 2. 

(191). Concil Lugdun. a.d. 1245, in S«l. Lib. iL Tit xv. c 1, says ex 
superioris reverentia. 

(192). Devoti Inst Lib. iil Tit. xv. § 10. 

(193). Alexander ni. lo Bishop of Norwich in DecreL Qng. IX. Lib. il 
Tit ixvni. c. 4 ; Innocent in. Ibul c. 57, 84. 

(194). Aleiander in. Ibid. c. 4, 33, 44. 

(196). Alexander iil Ihid. c. 27, 28, says that the judge's jiiriuiiclioa 
revive! if the appeal is deserted. Id. Ibid. c. 33 ; AylifTe BO. 
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. The fourth fatal term is the period allowed & 
jit to follow np and finish his appeal. For this one year(' 
i uanally allowed, hut a second year may he allowed for good 
e (^•'). connting from the day of the interposition of the 
appeal inclusive ("**); and in an urgent case the term may bo 
abbreviated by the judgo('**). In fi.Ting tbe term the jodge 
appealed from has no voice (*"'); this rests with the judge 
appealed to. The term fixed counts, nevertheless, as a term 
peremptory, so that if either party fails to appear, proceedings 
may go forward in his absence, as though he bad been per- 
emptorily cited (""). 

36. All appeals ought to proceed regularly, i.e., from each 
jurisdiction to the one next above it, without the omiBsion of 
unyC*^), unless there is a custom to the contrary (*'^). Tbna 
an appeal goes regnlarly from the archdeacon to the bishop, 
from the bishop to the metropolitan (***), from the metropolitan 

(I9e). ConciJ. Cartliag. v. Can. 12, A.D. 401, ap, Gralian Cans. xi. Qu. in. 
c. 36, requireu clergy to prosecute an appeal against all unjust occunlions 
within a year. QtksiuB, a,d. 494, Ibid. c. 37 ; Authen. Ibid, c 41 ; Alex- 
ander HI. in Decret. Lib. II. Tit xxviii. c. C ; Coacil, Vien, a.d. 311, in 
Clem. Lib. ii. Tit. xil c 3 ; Lynd. 106, 

(197). Authen. ap. Gratian Caus. ii. Qa vi. c 41 ; Almander rn. in 
Decret. Lib. n. Tit. ssvin. c G and S ; Innocent in. Ibid. c. 67. J^| 

(19S). Alexander lu. in Decret Lib. ti. Tit xxviiL c. 8 ; AyliA B8i.^^H 

(199). Innocent m. a,d. 1209, Ibid, c 57. '^H 

(20(1). Innouint in. hi Bishop of Evreux, Ibid. c. W). 

(201). Innocent III. Ibid, c 44 and 69. 

(202). As early aa the ninth century, the popes claimed t« receive appeals 
direct (oratim mediis). Nicokus r. a.d. 865, ap. Gratian CauL ti. Qu. vi. 
c 13, censures Hincniar of Rheims for hearing the case of Bisliop Rothard, 
who had appealed directly to the pope. Uevoti Inst lub. iii. Tit xv. § 
S4 stales that the only person over biahops, by divine appointment, is the 
pope ; patriarchs, primates, and metropolitans, being hia officers ; 
fore, appeals may be made to him direct. 

(203). Concil. Lugdun. i.n, 1246, in Sext Lib. ii. Tit x 

(204). Const. 8 Clarendon, a.d. 1164 : If appeals arise, they ought'f 
proceed from the archdeacon to the bishop, from the bishop to the arch- 
bishop, and lastly to the king (if the archbishop fail in doing justice), h 
that tbe controversy be ended in the archbishop's court by a precept front 
the king, and so that it go no fiirlhei' without the king's conseat ! " ~ "^ 
vm. c. IS sec 6. 
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to tbe exarcL o£ the greater adminiatrative district, or primate, 
as he is tenned in the West ; from the primate to the patri- 
arch (*"*), and from the patriarch to an cecumeuical council, or 
the pope (^)- In this country, no appeals are allowed by the 
la<r of the land to be taken oat of tbe country in mixed or 
eodesiastical causes, without the leave of the crown ('"'). 

37. The Act of Supremacy, 26 Henry VIII. c. 1, which snb- 
stitated the sovereign for the pope aa Snpreme Head of the 
Church in this country, without supplying him with the neees- 
a»ry ecclesiastical machinery, practically exempted the bishops 
e( the two English provinces from the supervision of the col- 
lective episcopate, which had heretofore, in the intervals between 
general councils, been exercised by the pope, aa representative 
of the whole episcopal body and president of a permanent com- 
mittee of revision of the whole Chnrch. 

38. In place of appeals to the pope, the statute 25 Henry 
Till. c. 19 ]>ermitted appeals from the archbishop's court to 
the king in Chancery, the practice being for the Lord Chan- 
cellor, OQ petition, to appoint certain delegates to hear the 

(205). Concil. Clialceclon. a.d. -151, Can. 9 ; It any clergjnian has a suit 
against another clergyiiian, let hini Dot leave liis ovm bisliop and run to 
the secular courts of justice, but let him first try the question before his 
own bisliop, or with the connent of the bishop, before those penioun whoni 
both parlies shall choose lo have the hearing of the cause. . . . But if a 
clergrman has any matter against his own bishop, let it be decided by the 
synod of the province ; but if any bishop or clergymaa has a controveny 
against the nietropoUlan, let him have recourse either lo the exarch of the 
administrative district [primntc], or to the [palriarclial] throne ol the 
imperial city of Constantinople. 

(£06). On the disputed question whether an appeal lies from the popo 
to a general council, sec Devoti Inst. Lib. ill. Tit, sv. g 18. 

(SOT). Const 8 Clarendon, a.d. 1164 ; 21 Hen. Vlit. c 13 direrts that all 
appeals in "all causes testamentary, causes of matrimony and divoteea, 
' rights of lilhes, oblations, and obveiitions " shall be deiinitivdy or tinnlly 
orilercd in the nrcb bishop's couiL This statute was amended by 25 Hcii. 
Till. e. 19 in two ways : (1) By sec .f> these provisions were extended to "any 
manner of appeals, of what nature or windiiion whaUovcr lliBV bo of." 
(j) Sea 4 provided an appeal front the archbishop's court, for lack of 
justice, "to the king's majesty in the king's court of chanciTV," whereby 
the jurisdiction of the cuurt of delegates was first created. 
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appeal, who were called the Court of Delegates. If their 
decision did not give satLsf action, a commission of review might 
be granted under the great seal, on petition to the king in 
council, " to revise, review, and rehear the case." 

39. The Act 2 and 3 William IV. a 92, having in view the 
settlement of disputes rather than the conscientious desire of 
the Church to do justice to all men, prohibited the granting in 
future of commissions of review, and the Act 3 and 4 William 
IV. c. 41 transferred the powers and jurisdiction of the Court 
of Delegates to the Judicial Committee of the Privy Council. 
An entirely new lay court was thus established as the supreme 
court of appeal in matters ecclesiastical in this country, t.«., in 
matters concerning spiritual foundations, and the rights and 
duties of their members, which followed the received principles 
of the secular courts, designed to promote the convenience of 
the public and promptness of decision, rather than the long- 
suffering and charitable discipline of the Church, which aims at 
reproducing upon earth the everlasting justice and mercy of 
heaven. 
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TTiit Indrz doei not jmttitd to contain an e^uitive liM of the anthorititt 
qvoled in ihe notes, to mott of ichich only me rtftrena: it giv€n to fix 
thtir dait. 



•Appia.in 




Abbot, M; hit 


poiitioD under St. 


Bnwdiot*! rale 


93 ; by Roman md 


Galliun role, 


H ; by Englinh, S6 ; 


bi* ntboritj o 


ler monki, ^5. 113 ; 


EleotioQ of, 95, 


113; raquireJ to be 


in boly on) en 


95 : > prcUU, 96 ; 


putoni itaff o 


. 9fi ; quMi-epLcopil 


pmicion of, 97 


, cwinot give public 



penuicc, 97 

Abortion, procuring, G4 

Abtwtibury ^ild, 89 note 52 

Alungdoa, Cbronicle of Abbey oF, 95 
Dotoge 

Ataliti^ tba withdrawal of ft criininii] 
ch»^, 278 

AbHlutioa, 109: of two bindi>, 170 i 
pr«e>at[onary (mJ cuulcfofli), 139 
Dnta 15, 172, 329 note 171 ; with 
Ttincidence, 172. See Sraonritiatiim 

AbatvDtioD. 1S9. See Sxcommunica- 

AccOMtion, 23S ; defined, 212; ptivnte, 

HO ; euenlial (eatiuM of, S42 ; ona> 

of proof on the kcuut, 213 ; (peci- 

klly odimii, 243 ; don not apply to 

the Pope, 215 1 or to the loverei^, 

24S ; diwjiulifieri fur promotion. 24S : 

witbdrkWftl of. 216, 27S ; effect of 

withdrawal, 2«T ; when allowed,217 ; 

diinaed linee lltb century, 2<7 ; its 

place tftken by denunciation, 248 

Acciuen who are diwjnaliGed, 243, 244 

Aetor, 222 ; vntirriU^U. 229 

Acn IH JrumEXT, chap, viit., p. 2C2 



AiIminlBtrationi, I8G note 3(1, 201, 208 

Adultery, 41 □'>te 29 ; t<!rm uud in 
two lenMm, 72 ; ipecific. 74 : punish- 
ment of, 76 

Advocate!, 224. 230; reqnind to be 
licenied by archbinhop, 230 ; duties 
of, 281 ; qualificatiuiK of, 231 : dli- 
qualiRed penona, 232 

Acceaaoriei in judgment, 222 

Africa, judge* etscted in, 211 

African Council, i.n. 419, 14 note 52 i 

rule AS to coListitation of court!, 179 

uotel5 
'Ayairij, 88 nola (8 
Agde, Council of, a.d 606. IS note 69, 

— aauffntgao'iaeEuf Narbonnewhich 

has ceaied to ciist [Brown in St. 

Paul's Eccleiiiilogical Society, vol. 

iiL p. 236-210] 
Ail. Council of, A.l>. S16, SS 
'Atoi/iifToi, monait«ry of, 81 
Albert, patriarch of Jemaaleoi, 133 
Atcantarinea, a brancii of Franciwant, 

132 



Alcuin, 735-804. a.d., a oaUve of 

Yorlnhire and founder of achcoli in 

France, 25 note 109 
Alexander, Bitbop of Aleiandria. a.I> 

812-326; condcmna AIiu^ 179 note 

IS 
Alexander II.. Pop*. A.n. 1061-1073. 

51 note 93 

m.,Pope,a.D. 1159-1181, 5 note 

IS ; recogniirt the CutbUBiana, a.ii. 
1171, 125 

l».,Pope,*.u.l254-1261,61n<.l« 



L 



133 



led the Aastiii Fciara, 



Alfred, King, 122 

AlUgitiaur, 280 note 127 

Amolariiu. preabjtor ot MetE in Sth 
century, draws up & rule for cananB, 
86 

AinwioBa, 82 note la 

Ambon, the, in Cburoh, 19 

AmbroK, Bishop af Milan, A.D. 371- 
397, 6 note 13 ; introduces monu- 
ttciam, S2 

An«ni»9, 103 note 176 

Anftthema, 142 

Anchoritfis, 81 

Anoienti r.f the Church, 179 

Ancjra, Cuimcil of, A.D. 311, 18 nate 
70 

AndrGM, John, cananist of Bologna, 
A.D. 127^ 1318, HlnotBlB 

Angelo of Pian, n Fraaoiaeaii, ISl 

Angara, Council •■!, A.D. ISS, 45 note 
3G 

Animodvenion delinGd, 6, HI 

Anuiuliog (iF B sovereign, its effect, S8. 
42, 69 nates 135 and I3S 

Anflwen, decree for puRoniil, !31 

Antioch. Council uf, A.D, 311, 78 note 
282 

Antony, Congregation o( St., at Vienne, 
12S 

Antony nf Padua, 132 

A nil my tha reoluae, 81 

Apellea, heresy of, 49 note S5 

'A^pif/Lit, 139 note 16, 110 note 25 

ApooiTpha, 217 D'lte 180 

Apoitai<y, 13 ; defined, Ifi ; three kindi 
of, IS ; dpsertion uf the religioni 
Ufa, 45, lOS 

ApoiOUt, ur letters of deapatoh, SSI 

Apostolical Conatitutioiu, A.D. SSG, 19 
note 72 

Appeal, 322; origin oF, 322; to the 
Pope, 323, 333 ; auapenda a proctor'i 
powers, 229 note 281 ; from a griev- 
ance or extro-jndiclAl, 323 ; judicial, 
324 ; Interlocutor}-, 3t!6, 327 ; frnui 
refunal to admit an exception, 27(1, 
294 ; from refuHal to gi>e a copy of 
an inatnlment. 300 ; from ordinary's 
discretion, 3d ; final. 826 ; effcCU of, 
3:19 ; notice of, 330 ; time for, S30 1 



to proceed regiilarlj, S32 ; diwegard- 
ini;, 187 note IS, 310 note 4! ; no 
conteaUtion in, 282 1 allowed on 
technical grounda, Sil ; vhen nnl 
allowed, 326, 327 

Appdationr itmota, 277 ni 

Aqnils, IS note 38 

Aqninuin, 131 

Arbitration favourwl by I 
17S 

Archdeacon, ordinary juriadiotioa Of. 
133 1 appeal ln,m, S32 

Archdeiconrioi, niu'tipliaiti<>n of, ISJ 

Arahea, Court of, 30; 

Archimandrite, 93 

Ariua, fiO not« 66, 1B2 note 15 

Arte*, Council of, a.ii. 311, 4S n 
cdlecti'in of canons, called I 
Council of, A.l>. 443, SO note 
atatutps of the ancient Cbunl 
A.D.506,25ontell2: Fourth© 
cil of, A.D, 521, 93 DC 
Council ol, A.i>, SS4, 91 

Armand da lUncd, 125 

Atnald, 127 

Arson, 44, 63, 6fi 

AKicleB.2S0not«l!7 

Amald tho Cisteroian. 53 nola 89 

Arundel, Thomas, Archbishop of Can- 
terbury, A.D. lS9S-t414, ISduUM 

Ascetic life, n counael of peiholign, 
108, Sev Rdigunii Life 

Ash -Wednesday, beginning of aolnno 

AaaignaCioD, the tint in the conclDnoD 

of a cause, 302 ; tbA aeoond, 303 
Auiii, borne of St. Francis, 131 
Athanaaiita, A.D. £96-373, Bitbop ai 
Alexandria, introduces monaaticini 
in the West, S2 ; appeali to tile 
empenir, 21 1 note 14S, 275 note 87, 



note 112.^_ 

idiDtioa or. 
on of, ISJ 

led SeJi^B 
note M; 
Ibunh uf. 
rthCoW' 

ri:H||^_ 
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Alhelttan, 182 note !7 

Athenagoras, a philoaupher of Atbvni, 

eirca 177 A.D„ 64 note KS 
Audience, u:ts done In, deEsed, VSi. 

26i ; Court of. )8S ; in the Isla of 

Man, 13S note 38 



AudihT, a judge to 
210, 311 



IDp of GMti4ll^^H 



^^^^ Index. * 33r^^H 


Anfii»Un. Biihop of Hippo, 395-430 






36notelS5i on matrimuaiitl cauwa, ^H 


hon«,S6 


196 note TV ^H 






127 


103 note 143 ^H 


Amtin Frimn, 133 


B<^nediction of a monk. 104 ^H 


AotuD, Council of, A.D. 670. 86 note 10 


Benefice cau«->, 197 ^^| 


Autb«Dtio iDBtrununC deGood. 209 


BeneGtorclergf. iSS ^H 


Aoierre, Cooncil u[, a.d. 5iS, 62 note 


Beoiio, St., founder of the Cluoiacs. ^H 


152 


A.D. 909, 124 ^H 


A*ignc>n, 127 




A.il«, 133 


note 13 ^H 


Ajlifle, Fellow of New College, author 


Beroanl of Olairreaux, A.D. 1091-1152. ^H 




^H 


130 


Berthold, Oount of Limoge^ 1S3 ^H 




Beatinlity. T2, 151 ^H 


Bjuto*. 872-736 A.R, monk of Wear- 




month, G note 13 


1701-1708. 22 nute 97 ^H 


B>n)^r, raooMterie* of, 83 


Bigamy. 78 ; ■ spiritual cause, 19S ^^| 








78 : appeal Iron), 332. See J^gt ^H 


publiehing, 34 


and Ordi^ry ^H 


Baftihn, vol. i. cbftp. ii. p. 23 




B«,try, 2U 






Blaeaitla. 83 note 10 ^H 


notcSB 


Bluphemv. 43; defined, 47; against ^H 




tbe Holy OhoKt, 47 note h\ ^H 


BanuUple St. Itwy Migdalen, « 




Ctimuu fuundktion, 124 


A.D. 1221-1274, a Franciioan. Car- ^H 


' Bwil, elected Bishop of C»arare», A.P. 


dinat-Ushop of Albano. 132 ^H 


870, died Sre. 18 note 70. 82 note 


Boniface 1., Pope. A.D, 41S-422, 4S ^H 




note 35 ^H 




^Viii., Pope, A.D. 1294-1303, 28 ^H 


to tbe nligion* lite to mury, 101 


note 135 ^H 


B-t»rdj; 201 


Bonifaea, Archbiahop of Canterbury, ^^| 


BtMi, 15* 


A.D, 1245-1273, hia oonititutione, ^^| 


BeauTui, CouneU of, 21S note 194 


A.D. 1261, 61 note 147 ^H 






Ciuiterbur;, A.D. 11S2-1170, 181, 


723-755, 95 note 86 ^H 


1 194 note 60 


Book*, reading forbidden. 49 ^H 


Begging Friir., 130 


^iffioi, 84 nota SS ^^| 


BelfuC Lougb, 83 


Bouix, 34Dote 161 ^H 




BractoD, 63 note 160 ^H 


V«tic»n. A.D. 15*3-1621, 18 note 67 


Braga, Council of. A ». 561, 64 Dole ^H 


Benedict of Aniani,, a.d. 750-821. 122 


170 ; Second, A.D. 572. 11 note 42 ^H 


Benedict of NuraU, a.d. 180-643, 


Branding, a temporal penalty, 158 ^^H 




Braoling. 208 ^H 


hu rate. SS, 121 ; aubMitubei couj- 


Brethren of the Conunnnity. 132 ^H 


moQ far kMocuted life, 93. 122; 


Bveviculum. 309 note 38 ^H 


piMM monlu under the abbot. 95, 


Bridget, Older of St., 123 ^M 


113 


Bridgett, History of the Euchuiit, 81 ^^M 


Benedict xiv.. Pope, A.D. I710-17S8, 


note 11 ^M 


TOL,U. 

L . 


^^1 



338 



Index, 



Bright, Profeuor ol Eccleiiutic*! Hii- 

tory, Oifird, 181 nute 31 
BrittintB, 133 
Brooke, leSaotefiS 
Bucfut Abbey, S9 Dote Gl, 123 
Bucklimd Abbey. 125 
Bdi7 St. EdmuDd'i Abbay, 123 
BuKDbftuin, 115 note S4 

Cauxtus II., Pope, *.D. 1119-1124, 
12 Dou 43 

Calumniktion, 14; deGned, 278 note 111 

Calamn;, oath of, S40 note 37, 2SS 
note 36, 232; irhBt it i>, 2S3; ot 
whom required, 283 ; nhen in*; be 
tendersd, Stl4 

CanialdaU, rule of, 124 

CuiuIduniaDi, 122. 124 

Cunbny, Council of, 9 note 31 

Cunbridge, colleges of, 92 note 68 

Cuion lau. development of, in llth 
century, 183 

Canoawaiia. 86, 114, IIG ; not cooSned 
U> their cloiaten, 116; queen-dow- 
ager io Spain required to become, 
119 ; wIduWB of ulergy in G&ul, 119 

Canonical Pbookdube, chap, vii. p. 
233 itq. 

Caaona in restraint of freedom to be 
construed etrictly, 29 

Canons regular, 8B, 120 ; of St. Au- 
gustin, 127. See Jujruitiniani 

Canons secalar, 97, 126 

Canoiuleigb Priory, 127 

Canterbury, a BenedieCine priory, I S3 ; 
Dominicsns at, 131 

Cappadods, monlu in, 82 

Caprata. 83 note 20 

Capnchina, a branch of Franciscans, 1S2 

Carmelites, one of the four orders of 
friars, 121 note 3. 132 

Carawell Priory, 121 

Carthage, First Conncil oF, a.d. 317, 
278 note 119; Second, *.d. 390, 11 
note 12; Third, A.D. 397, 12 note 43; 
Fourth, 31S note 88 (see SlaitHei of 
A7u:iaU CharcA, A.D. 505); Fifth, 
A.D. 401, 22 note 100 ; Seventh, a.d. 
119, 215 note 65 

Carthusians, 122, 124 ; podtion of con- 
versi amongst. 100 

Casino, Uoute, 121 



Caasian, JohD, monk of ii 

died A.D. 432, 83 
Catechumens, probationer, 

proved, 19 
Cathedraticum, 197 note 94 
Cauiei defined, 234, 262; 

233 ; temporal, 238, 234 ; nixed, 

233, 234 ; civil, 233 ; crimiiial, S33 ; 

poua»Bory. 235 ; ptoprjetory, 235 ; 

real, 235 ; penonal, 235 ; simple. 

235 ; double, 335 ; involving the 

validity of spiritual acta. 209 ; of 

instance, 236. £37 ; of office, £36 
Oavlelan, sbeolution ad, 139 note 15, 

829 note 171 



Caution =8ecurity, 243 




Cave, A.D. 1637-1713. 


near of lele- 


worth, his Primitive 


OhristUaity. 


115 note 45 




Celhirer, a monastic, 98 




Celtic monasteries, 94. 


See M«iat- 



Censures, 18G; defined, 138; their 

object to bring to repentance, 138; 

three kinds of 139 ; suspension, 139 ; 

eicommunication, 140; the incerdict 

by sentence of a judge or sentence of 

U«. 143 
Ceiitu, 70 note 225 ; vitaliciui, 70itate^ 

226 
Ceriatbians, 4G note 33 
Cerintbui, 60 note 65 
Chalcednn, CoimcU of, a.d. 151, 46 note 

14 ; makes provision fur appeals, 323 
ChUons, 125 ; Council of. a.d. 019; 

Second Conncil of, a.d. 813, 6 

note 20 
Chamberlain, a monastic. 98 
Chapter Court in the Isle of Man, 185 

note 38 
Charles, A.n. 81)0-811, the emperor, 

estabtiiihes spiritual couru, 1S2 
Charies u., King of England, A.D. 

1660^1685, 203 
Charles v., emperor, A.D. 1B20-I558, 

129 
Clmrter, the Great, secures the Ubectie* 

of the Church. IflO; exponnded by 

king's judges, 192 
Chart of Charity, 125 
Charterhouse, 126 
Chartreuse, La, 125 



A 



■^^^^H 


rz^^^^^^H 


Index. 339 ^^ 


ChMtity. monMticpurBuitof, B3 


Clement lit., Pope, A.D. IISS-IISI, ^^M 




58 note 129 ^^1 




IV., Pope, A.a 1255-1289, 53 ^^1 


bury, A.D. 1414-HI3. eoi«titution» 


note 91 ^^1 


(.(.&.D. 1416, SI note 72; A. n. 1431, 


T., Pope. «.n. 1305-1314, 97 ^^1 


191 


note ^^1 


ChUdreo m.y nol be judg*«, 211 ; nor 


Cluguy, 123, 124 ^^1 


plaintiSi, 223 ; nor procton, S2T : 


CItiniaci, 122. 124 ; their mle, 121 ^^1 




Codertin, Pope, A.D. 422-432, 11 note ^^1 


S44 


^^1 


ChtUf. Hq.pLtJ, > Frandrou. house, 


III., Pope, A.I). 1101-1199,101 ^^1 


132 


note 125 ^^M 




Coelicolae, 45 note 38 ^^1 


786. 86 ; rale of, 126 note 38, 127 


Coercion, the key of, 3 ; meuis em- ^^1 


CbrywHtoin, John. Bi«hop of CoiutanCi- 


ployed for, 6 ^^1 


nople, 4.D. 397-401, 78 note 282, 


Cognitor, a judgie, 179 note 16 j^^H 


2S& note 230 


Coke, institutea, 81 note 63, 93 note ^^1 


Church rateR, 20S 


^^1 


ChynoB. Ill note 203 


Colchester Prioiy, 1 27 ^^H 


CiucM, IllDot«203 




OireunupteU agatii, itetute of, 19C< 


note ^^1 


note 73, 197 note 84 


Collateral queiitiona, 28S ^^M 




College = a congregation eiiitjng for an ^^^| 


dJctine., B5; ftbboto required to Uke 


educational purpote, 03 ^^H 


ratb o( obedience to b»hopa, 95 




note 83 


Commixaiona of review, 317 note 62, ^^M 


Cit*tioo, 283, 2B7 ; when > m.tter of 


31S note eS, 33^ 333. See A^vitw ^H 


Dstnnl right, 267 ; requbitea in. 


Common, in. Sex Simp/ieiter ^^H 








34 ; active and puiire, 140 ^^H 




Compact. 263 note 278. 279 note 120 ^^1 


271 ; public, 271 ; private, 271 ; per- 




toniJ, 271 : re«l, 271 ; Umite of, 271 : 


Kote 128 ^^1 


when permitted ontilde the diowae. 


Comp».ition. 263 note 9. 278, 307 ^H 


271 ; •errice of, 283. 273 ; m.de in 


Compulsory decree, 297 ^^H 






by ireyi ud meu>*, 213 note Ifll, 


ber of, 259 ; muat be honest perwDf, ^^H 




260 ^^1 


273 ; effecte of, 273 




OitofKHif J tdidala, 273 
CitMtu, 125 


ffj.,'u>edinthreeiiens«i,S02; techni- ^^1 


cally, 247, 263, 302 ^^1 




diSenmt from criminil. 241 








CUrendon. Onutitotiont of, 4.n. 1184, 


293 ; explicit or tacit. 293 ; not evi- ^^1 


S5 note 100, 140 note 20, 184, 189 


dence againrt third parties 293 ^^H 


note 53 ; revoked in 1178 A.D., IM 


Confraternity. 67 ^^1 


note 53 




Clu«, Poor, 137 


Congregation of the Holy Office, S3 ^H 


1 Cl«niant of Alcxuu]ri«,A.D. lSO-215, 


CoDsiotory, acta done in, ilefined, ITfi. ^^H 




185, 187. 188 ; court in tsle of Man, ^H 


c 


165 note 33 ^^M 



340 Iiukx. ^H 


ConipirM7, 4 J, S3, 68 ; a, specint oBenoe 


Cornworlhy Priory, 127 ^^H 


in clergy, 78 


Correction, 2. 4 ; causes of, «hM 


Conipirfttoni may not bo «cou»er» fot 


plenary. 239 note £9. See Sem,^^ 


wtoBgi done t» themselves, 245 


Discipline 


CoMlanoe, Cooncil of, a.d. HI*. 132 


Conned, 307 




Costs, 320 


miJiea prnvlaion for nppeaU, 323 % 




Fifth. A.D. 653, 147 note 69 j monas- 


277 : may be made before a dele- 


Uri«i >t, 84 


B»te,277 




Court, the, of the soni, 10 ; of penanoF. 


181 note 23 


10, 11,170 


CoMtiiDtiuB, Emperor. a.d. 337-361, 


Courts Christian, 175; defined. I" 


180 note 21 


note 8; citra-jndidal, 175, 1S5; 


Consultation, writ of, 202 


JQdicial, 175, IBS. 187 ; uxallMTj to 


Contempt of the kejs, 138 note 10, 


extra-judicial, 188 ; jonedictiMi M. 


265 ; causes cf, 264, 282. 3«e Cim- 


1B9; does not eitend to Ufe a«l 


tumacy 


limb, 192; to lay fe». 1«2: to 


Contestation o£ suit, 32S, 247, 280 i 


dead persons. 193 ; or to inflict pen- 


dilatory eiceptiona to precede, 278 ; 


alties, 193 ; African rule as to inrt.- 


& controversy may be withdrawn 


tution of, ITS note 15 


before, 277 i in what It consists. 




231; deEoed, S82; no examination 


Canterbury, a.D. I381-1S96, hii 


of witneuea before, 2S1 ; eSeot* of. 




282 


87 note 120 


Contract, 199 


Covenant, 199 


CinitroTeny dcfioed, 26S; may ba 


Creditnn Uiiutcr, » Bcnedicttoe toui- 


withdrawn, 277 


dfltion. 123 


Contumacy. 7B, 26B. 273; deGned. 


Crimes defined, 39; except*!, 211: 


2T4, 320; aimple, 79 note 2S5 ; 


notorioQs, 243 


pregnant, 79 note 285, !38 note 10 ; 


Criminal causes, £33 




Criminous persons may not bo jadga. 




219; nor proctors, 227; mt ad»«- 




cates. 232 ; nor aocuscrs, SI4 


N civil citation, 241, 274; real and 


Crowu lease, 201 note U 


apparent, 2T4 note BO; mode of 


Culmstoch, 266 note 180 


poniahing. 321 




Convent, ■ congregation punning the 


Curntor. or ne« friend, 230 


religious life. 92 ; having all things 


CuRon, Monasteries of tbe EMt 18S«, 


in common, 94 


81 note S 


Conventuals, ■ branch of Fr»nci«B>n», 




132 


Cuthbert, Archbishop of CantertiarT, 


Conversinn^the adoption of the reli- 


A.D. 741-759, 95 note 86 


gions lite. See JidigioH, Life 


Cyprian, Bishop of Carthage, A-ti. iH- 


Converted penons, those who have 


258, 2 note 4, 46 note 41 


taken the initial step towards the 


Cyprus, home of the KuighU at St. 


religious life, 99; a. name (or nerv- 


John, 129 




Cyril, Kahop of Jenualem, a-Dl Si(^ 


100 


386, 266 note 23 




Cyril, i.D, 787, 30 note HI ^J 


what U heresy, 1S8 note 48 




Corinthian, the incestnous, 6 note 23, 


Dale Abbey, 127 .^^1 


IS note 61, 13S note 1 





Dan 



s, F*euiIo-, 4S Dote Gl 
131 



intines, 



iJamnUJii tvenient, 70 note 222 

DhtIc ut, 62 

IMrrcin preimlment, A writ whereby 

right of advovrxin is tried before the 

kiDg'a judgei, 189 
Deacon, when iillowed to baptise, 37 ; 

to giTG pFiuuice, 37 ; ma; sot be ac- 

ciuen, 246 
Deoeit, U, S3, 67 
Deciao pcnecutioll, 81 
Deciaory oath, 240 note 87 
Decree. oit»tory, 270 ; penonal, 284 
Defamation, 67. 208; cauui i>r, 239 

note 20 



Degndation, or lolemn deposition, 160, 
16B ^ numbet of participants re- 
quired to elTuct. 168 ; when allowed, 
169 

Delay term, 279 

Delegates, 210, 218 ; qoalifi cations of, 
2IBi commencement oE aommiuioD, 
220 ; Urroination of. 221 ; jorudic- 
tion oF perpetuated. 273 ; can enter- 
tain counterclaims, 277 ; court of, 
333 

Deliboratory term. 276 

Dennnciation, 236; of three kiiidB. 
216 ; paternal, 249 ; canonical. S50 -, 
judicial. 249, 250; general, 250; 
ipeolal, 2&D ; (olemn, 251 ; private. 
2S1 ; wbo may make, 2S1 ; uiatten 
eiclnded, 2S2. See FrttnUmeM 

Denunciation byname,SI2,313 note 60 

Depoaition, ISO; a remoTal from the 
iiuiks of order, 167; non-iulemn or 
erbal, 16S 



163 



; actual or ceremonial. 



epri 


atioa, 160 1 tw 


odeereetof, 160; 


the 


reaatt of ■aepeurum exceeding 


eereu y«r^ 166 


oaaes of, 1S5; 



when ordered by ■entence of law. 
166 
Devnti, John, Bishop of Anagni, and , 
afterwardi titular Archbiihop of | 
Carthage, author of the 'Iiutitatei I 
of Canon Law.' publiabed 1761, 17 



sr. 341 

AiSax-i, an early Ebionite work, tirea, 

98 A.D.. 61 note 162 
Dignitariee, penona who linvs juiixdiC' 

DUatio, 279 

Dilapidations. 107; cauiea of plenary, 
239 note 29 

Dilatory exceptions, 275 ; should be 
made before contestation, 276 ; ex- 
cluded by contestation, 2S2 

Diocese. oiUtiooB forbidden out of, 269 
note 49 

Dionysins. Bishop of Alexandria, A.D. 
240-2SG, 40 note 4 

DionyaiuB the Areopigite, alleged work 
of, A.D, B32, 106 note 172 

Dioeonnu, cited by the Council of 
Chalcedon, a.D. 461, 178 note 9 

Diptyohs. reading of names from. 318 
note 88 

DiaOIPLlNE GdKBlLLT, chap. i. p. 
1 ; nature and object of, 1 ; deGnad. 
1 ; personal, 3 ; litorgical, 4 ; reme- 
dial. 4, 138; penal. 4, 136, 162; 
vindictire, 4. 13A. 1&6 ; public, or of 
the outer tribunat. 112; rules of, 
12 ; subject matter of, 15 ; prirate, 
or of the inner tribunal, 9. 13 ; 
solemn. 10. 16; sacramental, 10; 
Dun-socnmental, 10 

DiSGIPLINB OF THE RsLIOIOCS LirS, 

chap. iii. p. 80 itq. 
Disciplinary procedure, 174 ; c*tt*e(, 

208 
Discretion, eierdse of. by an ordinary 

a matter of appeal, 36, 316 
Discretionary canses, 208 
Disobedience. 78. See Contumaef 
Dispensatioii defined, 29. 30 ; under 
what circnmstaDCea allowed, 31; Con- 
ditiune precedent, 31 ; by whom 
granted, 31 ; those granted by patri- 
archs, 33 ; by metropolitaa^ 31 ; by 
bishops, 34 ; and abbot*, 35 ; aove- 
reign's power, 38 ; when may not be 
granted. 35 ; can only be gnmteil 



DispOBseatian, 277. I 



8m Spetia- 



■i^^^ 


^^^^^^^^H 


DoniBBday Book for Berksbire. SB note 


Election oEjudgu. 211 note 152 ^^| 


109 




Dominicuis, order of. l;tO ; inquiiitorB, 


Elizabeth, 208 


6S 


Elvira (Eliberi.). Council of. a-d. 305. 


Domfnic, St., 130 


7 note 26 


Ihminu, UtU, 229. 282 


England, a fief of tbe Koman Sec, A.D. 


Double uuies, 235 


1213-1368, 137 


Dower, preiumptioD in favour of, 312 






367-403. 80 note 2 


77 ; h»hitufcl, a c«a» of ipto fatto 


Epiphany, a time for veiling nuni, 119 




Epi.copal la«>, 183. See Conon I^H 




'KpTiM'Ta.. 82 note 15 ^^H 


hiitorim. 9 note 34 


hipoiiiairKnyd,^ 48 Bute 63 ^^H 




Eton College, 92 note 68 ^^H 


note 35 


EncHAfiiBi, Tuie, vol. i. chap. iii. p^ BO 




Eugenius 111., Pope, A.O. 1115-1153. 


DudsUd. Arcbbiabop oE Canlerburj, 


66 note 187, 123 


i.D. 960-988, 11 note 39 


EuKtbluB, Biahop of Caesare*, «.t>. 


Dufltx <i«ertla, 209 note 143. See 


313-340. 7 note 27. 276 note 87 


DoubU Couw. 


EuaebiuB, Kahopof Tercellae, A.D. 340- 




371.84 


Dnrand. Canoa of Avignon, 127 


Eutyches cited before tbe Couoeil, 17* 


Dawnd, Bi.hop of Mende, A.D. 1288- 


not«9 


1298. 153 note 111 


Eutjchian. Bishop of Rome, A.D. 376- 


Dorhui], k county pnUtiue, 1&6 note 


283, 66 note 186 


187 


Eti^uji the SohoUatie, A.D G36-a^^ 




92 note 09 J^H 


Kabtib, time for veiling qudb, 119 


Evamtu., Pope, A.D. lOO-lfi^^H 


Ebionitea, 45 note 33 


note 15 .^^H 




Evesbam Abbey. 113 ^^H 


port, A.D. 1883, 201 note 85 






291 ; manifest, 291 i dear. 291. 2B2 . 


cl»p.viii.37I«iz. 


what admiuible. 301 


EootMiABTTCAL Skvkbitt, chap. V. 135 


Exarch or primate, appeal from, 333 


Itq. 


Excepted crime., 212 


Edgar. King, the Pe»ce«b]e, 4.D. 057- 


Exception, 247; defined, 285; effect 


975, Uw» of. A.D. eeo, SO note 69 


of alleging, 288 ; dilatory, S7S, 286 i 


Edmund Ricb, ArchbUbop of Cocter- 




bory, A.D. 1234-1245, 4 note 10 


may be made at once in a civil cao«. 


Edward ]., King of England, A.D. 


241 ; criminal, 286 j a mode oC ob- 


1272-1307, 202 


jecting crime, 236 note 21 ; priii- 


Ti.. King of England, *.n. 16*7- 


legea of, 286 : have precedence of 


1553, appropriates gild property. S2, 


civil, 2SS ; civil, 2Se ; to witneue*. 


203 


293 ; general, 293 ; .pedfic, 293 


Egbert. Archbishop of York, a.D. 


EjcBSBh, chap, iu 89 «rg, ; degrees 


732-766, 23 note 134 


of, 10, 42 ; of different positions in 


•ayai^tvBj, 02 


the Church, 11 ; ot three kinds. 4S ; 




against God. 13, 45 ; againit fel- 


Elbe], aFranciBcan oanonUt, 10 note 37 
EleexaiteB. 45 note 38 


low-men, 43. 44 ; againA redeemed 


boman nature, 13, 44 ^^^ 




Eiclusiun or separation, 20 ^^^H 




^^1 



y index. 343 ^^B 


211 ; proctori, 227 ; advocates. 231 ; 


Fiscalis. the French oame for a neces- 


nor Mciuen, 214, 245 


aary promoter. 237 note 24 




Flota, 201 note 91 


bsMf, 139 ; tbe greater, 140 ; wben 




tindictive, ISS, 321; •olemn, 142; 


Ford Abbey, 125 


ipto faeto or ipio jure. 144. 140; 




effect! uf, 145 1 of one in Drd«», 


Furfeiture of goods and chattels, 163 


148 i penoDS exempt froni, 146 ; re- 


Forgery, 68, 300 












France, no liability in, by fuling to 


Uw. 207 ; exception of. 278 note 93 ; 


prove an exception, 288 




Francis. St. 131 




Franciscans. 130, ISl 


EMCr»tioD. U2 


Freedom, presumption in favour of,312 ; 






w!tion,318: or imploring the judge's 


Fresney. Gilbert du, 131 






tsuponl power. SIS ; «Te«t of, 319 


note 3. 130 




Friars, non-dwstered religions persona, 




121 ; begging, 130 ; Austin, 121 note 




3, 130; Grey, 131; White, 133; 


peiJa in, 325 


Barry, 133 


Eieter gi!d. 88 note 49. 89 note 52 


FHthelstock, Priory, 127 




Fulbert. Bishop of Chartres. 4,D. 1007- 


tioD, 123: SLNicolu'prioryiD, 123 


1029, 59 note 139 


tjote IS : St. J.mB«'. > Clani«o (oun- 


F;tohc'.o«,18(tnote41 










BMtef. VicMi-chorml of, 158 Dole 127 


GaLLtc&K ConNOit, a.d. 818, 108 note 




182; custom require* widoirs of 


Eiteniion of time, 279 


clergy to beoome caooneses, 119 




Gallioaria, 83 note 20 


.ppBd»,a23 


Gasquet's de8nition of religiou life, 




SO ; Henry rul. and English monaa- 


Paccltt, ». defined. 29, 80 1 not with- 


tenes, 92 note B7 






P»U.hood. 4i; exeuMble. 89. See 


St. Antony at Vienne, 138 ^H 


DtaU 


Gelasius, Bishnp of Rome, A.D. 492- ^M 




498. 4 note 10 ^H 


F»ringdon Within, 131 


Geottr? Fitz-Peter. josticiary, 204 note ^H 


Fut, diipeiuatioTi from observing, 34 


110 ^H 


Fasting, a penance, 15* 


Gerbert. 21 note 88 ^B 


Fatal terms. 329 


Gerfroi. 129 ^M 




Giffard, Waller. Bishop of Wlncherter, ^H 


34 


12iS ^H 


Febr. j^tbor of QaeKUlUt der Mimeh*- 


Gilbert of Tniaej. introdacer of Domi- ^H 


ordtn. 124 note 18 


nieans. 131 ^H 


Ferraris, Lnciia, a Minorite, editor of 


GUbert of Sempringham. founder of ^H 


BHiialkeca Jaridiea CitnOMim, died 




1780, 10 note 37 


Gilds. B7 ; ^el■giou^ 88. 89. 91 ; frith. ^M 


Fanila, the, oi antechapel, 19 


69, 91 ; narsbant, 89. 91 ; saocUon ^H 




^^^^^^^^^^^^^^^^^^^^^^^^1 





Hanry tn. , King of England, A.D. ISl^^^H 


01 ; brethren, 157 nol« 181 


1272,164,191,204 ^^M 


Glanvil, 1B2 note 60 


IT., King o( EngUDd, A.n, ISSff- 




141S, 1S2 


Gluttony, T2 


v.. King of England, A.D. 1413- 




1422, rtatnto against beretica, 183 


113 ; Diiiii forbidden to be, llfl 


note 48 


Gonfaloaieri, S8 


Til., King of Englaad, a.d. 1I8S- 


Gonzalei, 328 nnte 166 


1609, 133 


Gorgon, 83 note 20 


Tin., Kingof England, A.D. IS09- 


GoOHet, 3!^ note 155 




' Untiut, Emperor, A.D. 307-370. ISO 


mi«don of clergy to, 206 


note 21 


H-Tiry II., Emperor of Gennanv (the 


Gntiui, DioDli of Bologna, natbor n( 


Saint}, A.D. 899-1024, 241 not^ 37 


Omeordia IJiieordaiUum Oinonum, 


Heresy. 44 ; defined, 48 ; a spiritual 


eirro lUi i.o., introduced into tbia 


cause, 196 ; procedure in, by inquisi- 


country eirca IISO A.n., 3 note 9 




Gr«Bory I.. BUhop o( Rome, A.D. 690- 


83 ; malerial, 49 ; treatment of, B2 ; 






of, 101 : moHMtio rule of, 122 


tiKs for, 62, 169; delinitioa of. 


II., Pope, A.I., 715-731, 99 note 




115 




IV., Pope, 4.D. 828-8*4, 4 note 


49; statutes authorising tbe burning 


12 


of, 183 note 48 




Harmas, circa A.D. 160, 23 note 101 


1078-1096, 5 note IS 


Hsnnita, 82 


II.. Pope. A.J>. 1227-1241, 16 


HinoFuar, Bishop of Rheims, A.D. S46- 


note 67 


882. 61 note 71 


Gregory, Bishop of Nyn*, a.d. 372- 




400, 73 note 242 


Hippo, tbe see of Augustin. 86 




Hippolytus. a bishop near Rome, cM^H 


OriBen, A.u. 234. afterwards Bi.hop 


A.D. 160-235, 2 note i t^^M 




Hobart, 193 note 63 ^^H 


26(3, 16 note TO 


Eolbom. 131 ^^1 


Grievuiee, Appeal from. 323 


Eolsten, a native of Hamburg, bom 1588. 


Grotto moda, a petition, 2S4 note 11 


canon of St Peter's and librarian of 


GuAfniirEiA, Council of, 64 note 189 


tbe Vatican, died 1S61, 123 note 43 


Goido, 63 note 88 


Holy Office, tbe, 53 




Homicide, 63 ; defined. 63 ; »h«l ^^H 




cusable, 65 ^^H 


HALtTaAB, Bisbop ol Cambraj, bi> 




P^itential was made in a.d. 925, 


Honoriui, Emperor, A.a 8SS-4S4, l^^l 


294 note 223 


note 21 i 




Honoriui i..,Pope,A.D. 1124-1130. m 




note 37 


Hartland Abbey, 127 


m., Pope, A.D. 1216-1227, 6 not« 


Hayward, a uionastio, SB 


13 ; approves Francjaeana. 131 


Haarerg, a ciasa of penitente, 18 


Hook, author of Lives of tbe Arcb- 


Henry i., King of England, a.d. 1100- 




1135, 184 




n., King of England, a-d. 11S4- 


Hosius, Bishop of Cordova, died A^^H 


11S9, 1S4, 169, 194 note 69 


369, 181 not« 24 ; 212 noU U7 ^^^^H 



TW£ 



m 



HtMpital, a can^ngstliin exiiting for a 
{AilantbTDpid porpoae. SI ; of Mont- 
pellier, 128; of the Holy Oboat, at 
Rome, 1S8 ; of Si. John', at Eieter, 
129 

HcBpitallar^ Order ot, 129 

Hosteller, a monutic. 93 

HoatieD9i«,HeQrj,ufSegiuia, A.D. 1225- 
1271, the canoDiit, Blihop of Ostia 

Hogb, Biahop oF Lincoln, introdacei 

the Oartbiufanfi, a.d. 1180, 12S 
Hundred Court, biibop uC in, ISS, 182 
Barter, autlior of /nnoeois ul und 
leint ZrityeTtonen, 12S note 13 

Idolatbt, 43 ; forma of, 4S 

Ignatiiu, Bighap of ADtiocb, A.D. 70- 

115, iB note «3 
Ignatiaa Loyola, a.d. 1491-1SS6, 

fnonder nf the Jeeulta, 131 
luipetlimeiita to tntrriage, 239 note 29 
Imptriami^TB Dote 12 
IropoaitioD of buida med in admitting 

to each grade of peniCenta, 13 
ImpriBoDment, 1G7 i in a moauterr, 

154, 157: » lubititute for lolemn 

diacipline, 154 
Ineaotatfona, 92 
I nest, 41, 72 
iDoontSneQcj. It, 72, 73, 70 ; laeri. 

letiioua, 72, 74 
Ifulieavil, writ of, 199 note 88 
Indueiir, SI 9 

Infamoua peraona. Bee CrmkiouM 
Infan^hef, tlie right of trjing thlevea 

within the joriadictioo, 1S8 
Inlidela may not aocuae OhrisCIaiu, 245 



InBrn 
lolom; 



^fififl 



Innocent L, Biahop uf Rome, A.D. 102- 

417, 11 note Gl 
n., Pi^ie, A.t>. 1130-1113, 2S9 

Dota IS& 
in.. Pope. M,a. llBa-iaiS, 27 «»te 

, Pope, AJJ, 1248-1S34, 267 
139 

Ki of. 23fl, 237; ot a 



Instrnmenta, proof by, 290 ; exceptiona 
to, 300 

InqDisition, 53;'de6ned, 261; em- 
ployed to eatablith hereay, 213 ; 
general, 2SS ; particulur. 255 ; pri- 
vate, 250 ; aolemn, 25S 

Inscription or aubacription to the Uw 
of relaliaUoD, 213, 243 ; whatneoea- 
aary to a neceamry promoter, 257 

Interdict, a farm of censiire, 138 ; de- 
fined, 119; penonal, 140, 139 note 
15. ISO ; local, ISO ; complete, IGl ; 
partial, IS] ; vihea furbidden. 151 ; 
who are included 161 

Interlocutory, appeala from Bentencea, 
326 

Interpretation, key of, 3 

laterrogatoriea, SfiS ; defined, 281 ; 
may be put to witneiaea, 293 

Il^o facto excommnnication, nffenceB 
visited with, 144 note 46 ; laapenaion 
the reault of certain oflencca, ItS ; 
aentences, 313 

tpto jvre excotnmanication, 144; aen- 
tencea, 313 

Ipattich. Daminicana at, 131 

ImUnd. Und of TempUn in, ISB note 

50 
Irenaeus, l.d. 133-lOS, 17 note 07 
Itregnlarity, dispemation from, 31. 

168 ; a apiritual penalty. 158 ; caused 

by violating a auspenaion, ](i2, 105 
lachyras, Sll note 118 : 275 not« ST 
Uidon, Biahi^ of Sevilla (BiapaUeu- 

aia). i^D. 818-636, 7 note 27 

lalo of Prance, 137 

laU-p, Simon, Archliiahop of Canter- 
bury. A.D. 1349-1366, bi* omrtitu- 
tiona, a.D. 1S51, 167 note 134 

Italy, iDtroduatloo of monuticiam in, 
S3 

Iteration of a aacnunent. SO 

JaCOBUts, 130 

JaotiUtion of niarriaee, 200 

plenary, 239 note 29 
Jerome, a Roman presbyter, 

420, 9 note 31 
Jeruialem, community of life at. 100 

Kniebta of SL Jobn of, 129 
Joniita, founded A.D. 1640, 133 
Jewa may not accuae Chriitians, SIG 



ot 



845- 



John, King of EogUnd, A.D. IISB- 

1218. 137 
John. Mt.,o[ JiiruuleiD. KnigbUoF, 12S 
JobD uf Mnrburg, > Dotninican, a.d. 

John Napoa, BUbop of JenuaJem, 133 

John of Saiemo, bS Dote SB 

John-BonitcB, 1S3 

Joint!;. See Salidum 

Joaephus, "Antiquities of tha Jam," 
177 note 7 

JudgcH, spiritual, 1S7, 210 ; Tuioiii 
kinds of, 178 note 12, 210; urdinuy, 
21! 1 delegate, 21B, SSO; by divine 
light, 210 ; o( eocleiuutical appoint- 
ment, 210 1 of competent jurisdiction, 
210; of fint iiutaaoe, 211; of ap- 
peal. 211 J qnalificationa, 211, 218 ; 
approved by the partiei, 211 ; dia- 
quoliGed, 212. 214, 27S ; dnties of, 
315; .entenos of. 144; liable tor 
nogloet, 217 ; appointed jomtly, 218; 
appointed in common, 218 ; office, 
302; iududea cognisance, 803; de- 
termination, SOU i Execution, 303 

Jnclgment, meaning of, 177 not« 8. 
178; diaouMion in, 177, 28*; Acta 
in, 262 ; what part of, binding, 318 

Jdugbknt, Acts in, chap. viiL p. 282 

Juditia civilatit LondineaMU, a collec- 
tion of onliouioei vhkih tba biahopa 
and the reeves belonging to Lon- 
don ordained in the tiue of King 
Athelatan, A.U. S30, 8» note G2, BO 
note 64 

Judicial ooromittee, 207 ; proceeding, 
262 note 1, 273 note 76 



179; appeals, 324; 



Judici 



e41 



what ti 



1 settlements, 286, 311. 315; 

effects of, SIS; what aeatencea never 

became, 318 
Jtidicia, acta in. 230 
Juliut. Biihop of Rome, A.D. 336-352, 

7 note 2S 
J^ure, acta in, 280 
Jurii uCrum, writ of, 103 note 88 
jDrisdictioQ of epirituol courts in the 

Empire, lEO 



Justinian, Eastern Emperor, A.II. 527- 
5UB, 84 note 28, 241 note 37 ; aanc- 
tions appeals, 323 

KncBLB, Suona in England, 1S46, 67 

Kempe, John, Archbishop of York. 

A.D. 1426-1452 ; of Cantertanr;, a.n. 

1452-1454; coDsUtutiona ot, A.a 

1444, 99 note lit 
Esjs, power of, 2 ; two kejn, 2 ; key 

of interpretation, 2, 40 *»q. ; of 

coercion, 3. 135 teq. 
Kitchener, a monaatio, 98 
Kneelera, a elaai of penitenta, 18, 19 

Lakgton, Stkphbn, Arehbiahop of Can- 

terbnrj, A.D. I207-122B, conatitn- 

tiona of, A.D. 1222, 5 note 16 
IJiodicea, Council of, A.D. 3S8, 4H 

,.01,4 ^ 

Lapsed, the, 46 ^H 

Larceny, S8. See Stalling ^^| 

Lateran Council, a.d. 1123, 57 arte 

120; Second, A.D. 1130. 57 noto 121 ; 

Third, A.D. 1179. 30 note 145; 

Functh, A.D. 1215, 30 note 145; for- 

faida eatabliahment of any new oon- 

giegation, 92 
Laora, an aasociation of inemben Itiing 

apart, 92 
Laymen may be roiniatera of baptiam, 

37 



note in 
Law, aentonces <if, 144 
Laws in foroe, 242 
Legitimacy, 201 
Legitimation, 31 
Lent, the aeason for solemJ 

21 



lUxIe- 



sill.. Pope, a,D. 1878, 69 

Lerida, Council of, A.D. 

642, 31 note 172 
Lerina, island of, 8S 



I. 523 at i^^^^ 



* Index. 34r^^H 


Lero, iil>ii<l of, 83 


Mabillok. Jean, Benedictine preaeher. 


Latten of m|Ue«t, 214, 297 note 248, 


bom A.D. 1S32, antbor of AHa Sanf- 


830 note 101 ; of despatch. 531 ; 


lanim. A-i). 1702; Mtunn luUiaim. 








1685 : Annaia OrdinU S. Jkmdiai. 


; oonTeDtiutiBl, 331 


A.D. 1703-1713. 108 note 178 


£a Udimit. SIS. See Interiptiw 




Libel, »b« it U, 264, 265 ; nature of, 


Nitria. A.D. 336, died A.a 394, 82 


j, 263 ; DeceHity of, 263, 2aG ; Bimple, 


Mlcon,Councilof,A.D.681,67aQteI9e 




Magic, 62 


' oedore, 241, 265, 267 ; in » criminij 


Maim, Council of. a.D. 813, 117 not. 


\ MOW, 247. 264, 266 ; cootenU of, 


257; 4.D. 847, 6B note 135; Arch- 




bishop of, 168 note 127 


tn»y be chuigHl, 270 ; or enUtsed, 


Malice, 283. 294. See Qdumny 


279 


Malta ceded to Knighta of St. John, 


LiMiiiici, 46 


129 


Libertiei, vioUtiog eccloiiuticJ, 60; 


Man. apiritual conrta in lale of. 185 


oi tho Cbun:h. u understood in thii 




oonntr?, 190 


22S; tnanifeat evidence, 291 


Licoue defined. 29, SO 


MaroeUal^ 50 note 6S 


Liituori, Alfonio Maria de, bom at 




N.plea 4.D. 1696, fotinder of the 






note 23 


died 1787, 134. 3G note 177 


Maniay, Sir William, founder of 


Lingard's Angto-Suoo Church, 3S Dote 


Obarterbwue. 126 


1 3! 




Liquido eaattai, 202 note 1»7 




\ La woto, 273 note 76, 281 note 128 


fancy, 37 ; aecoud, forbidden, 76 




Marrjing penons related within for- 


; lAti* doninui, 229, 282 j redoroptor. 


bidden degree., a cau.e of tjMO /.wlo 


227 


nupeoiion. 165 


lUiifijiUai, exception of, 287 








Xroemng, antbur of EirclieDgeKbichte, 




152 Bote lOe 


A,D. 1739, anlhur of Commentary 




tm St. Benedict'* Kule, A.D. 1690 ; 


oUcan. in. 131 


Ob the Andent Uiage. of Unnka. 


Lorain, author of L'Abbayede Clngnj, 


A.D. 1690. 17 note 66 


Dijon. 1839, 124 note 17 


Martin, a native of Pannonia, Aicfa- 


Lothair, IB6 nute 7S 


buAop oi Braga, A.n. 660-58!; 


Ludua 111.. Popf, A.D. 11BI-116S, 51 


Oonncil of. A.D. 67Z 61 noto 149 


note 72 


Martin of Pannonia. A.D. 316. Bi>bop I 


Lucky and nnluck? day>, 61 


of Toun^ A.D. 370-306, intiwluces 


Lucrum criuiu, 70 note 221 




LndgaU. 131 


Matha, John of. bom at Fancon in 


Lyndwood, William, Biihop of St. 


Provence. a.D. 1154. founder oI the ^^M 


Darida, a.ix 1484-1446. aothor of 


Order of TrinitaHaoa. A.r>. 1199. ^H 




died at Rome, a.d. 1213. 129 ^^M 


Lyon^ Tbirf Council of, A.n. 583. 118 




DDla 261 ; Coanoil of, A.D. 1245, 6 


aentencei never final in, 317; pre- ^^1 


note IS ; CuonoU of, a.a 137 i, 5 


(uniptioo in favoor ol validit; of ^^M 


noUIS 


marriage in, 312 ^H 



p 


■t^^^^^^^ 


PHIH 




Mutteodi AquM Spsrta*. 132 


Nabboknk, Council ol, a.d. CSS. ^^^^| 




MattBO di B>*chi, 182 


note 149 ; province of, G3 note Sfl^^^l 






Nartbei or antechaptl, 79 ^^M 




dfty, 21, 172 


Natalit, Aleiander, 13 note 67 ^^H 




MaiiiDiu, born in fourth cenCarj, made 


Naiaienes. 4S note 38 ^^H 




Bishop of Turin in fifth, signsd the 


Neceunr; promoter, 237 ^^H 




acU of the S;nod ol Rone, «.D. 46S, 






81 nole 80 


tion,3T 




Meaui, Coundl of, A.D. 84G, 69 note 


A'^otiiiBi, 282 




182; diuceteor, 129 


Neitorius cited, 270 note G7 




J/(rfio, in, i.t, .ynodioftlly. 16, 17 J, 178. 


Nerera, Duke of, 132 ^^H 




Igfi 


Nenenham Abbey, 12S ^^^1 




Meudic«i.tHorPri.«,iaO 


Nicaea. Synod of. A.D. 32S, 7 note Vl^^M 




Mrphum, Simon, Arohbiihop of OwiUr- 


Micephoru>, 64 note 30 ^^H 




baty, A.D. 1326-1333; hii conititn- 


Nicolas 1.. Pope, A.D. S5S-S67, 6 note SO 




tions.A.D. 1328, ll)note36 


IL., Pope, A.D. 1058-lOal. 55 






note 111 




Men office, Sae. 243, 2St. 28-2 ; priri- 


III., Pope, A.D. 1277-1281. C3 




IpgcB in proceedings by, 257 


note 91 ^^H 






Nilua the monk, 80 note 2 ^^H 




Meti, 85, 128 note 33 


Nitria, the home of hermits, 82 ^^M 






Noble office, 236 ^^H 




Mile*i»,CouDcilof,A.D.116,27lDot«7e 






Minikin., fetoale monk*, 86. 114, IIS ; 


A.D. 1120, 127 




in town* under tba BiAop. 117; in 


Norman Conquest, 182 






Northumbrian priests, laws of, 90 nole 




Minorite*, Order uf, 103 note 135, 121 


KJ 




ngte 3. ISO. See PraiKiKan, 






M^rat. 154 


Not.irious defined, 186 note 43, UV^^M 




Miied eauMS, Ifli, 197. 228 nuto 268, 


2S3. 254 note 126. 257 note 139, 88l>^H 




233, 234 ; person, 42 


note 191 ; caua<'S, 282 






NovatuB, achlnn of. 7 ; ordination of. 




acotti.h, 83; Celtic, 94 ; name of n. 


36 note 182 




clergy-hoiKB, SB ; double, 86, 94, 117 


Notices, 99, 117; not to be teodvod 










for solemn penance, 21 






Moniale*, 114 note 233 


RdigiouM Life 




Monks, 81, 86, 107 (h» Jtdigioat Lift) ; 


Nullit; of aentence, 819; eatabliahad 




clerical. 105 ; may acouae their abbots 


by appeal. 329 




222 nnte 223 


Nuns, 114; two kinds of, 114; or- 






dinary, or canonesHi. 114, 115; 




of, A.D. 1215. til note 61 


cloistered, IH (see Minikin,, U6)j ^^ 




Uorin, John, an Omtoriau, died 16ep, 






9 note 3* 


convent midence. 34 j^^H 




Mora, in, 273 note 76 


Nursia, birthplace uf St. Benedict, 19^^| 




Mortgage, 72 note 2-21 


.^H 




J/ortua vote proof, 2S0 


Oak, Synod of, 178 note 9 




Mortuaries, 199 


Oath, (our kinds of. 240 note 37 ; may 




Mvnd the bishop's, 1S3 


be taken b; a proctor for a priDcipal, 




Muratori, 259 note 164 


229, 230, 233 ; of calumny. 2S3 ; of ^^ 




Murder, 61. See Uimitidt. 


malice, 2S3 ; oE trutb, S40 not* St^^H 




JWutua pctUio, 265, 270 


297 ; snppletury, 241 nott 87, Sl^^H 




J L 


^ 



S90 ; diipenution from, 34 ; «t pnr- 

gation, S5S. 5e« ^r^olton 
Obdnntcy, 136, 321. Sec Comtrtmaey 
Obedience, m cnUDtel of perfectimi, D5, 
113; reqliireil by 3t. Beoediat's rule, 
93, 113 
Obedieooea, fKnntng, of [orbiddeo, SS 
note 3S, W ; not to be gntuted M 
(reeboldi, B8 
ObedieDtioli, 97. 93, 109 
OUatut. k child dediated to the reli- 

gJouBliCe, 100 
ObMiTuiti, ft bnuicb o[ Frkoeiickni, 

132 
Odelo, canan ol Avignon. 127 
Odo, Archbiibnp n( Canterbury, A.D. 

942-959, 3 note 9 

OttvTXDgt, caabomkry, 197 

Office, ouaea of, 236 ; mere or noble, 

236 (tee Hfrre) : promoted or m 

ceiury, 237 ; promotion of, 248 

OAdal, tbe judge of > jiidicJAl onart, 

187 
OJuio oath, ez, 240 note S7 ; aboliihed 

in Chia country, 257, 281 note 1G2 
Oliver, aQthor of MonaitioDii Bioni- 

MUB, 154 note 19 
OmtMo tn<</u> appvals, 329 note 174, 332 
Oppnui, 326 aote 147 
Oratoriana, 134 
Orange, Second Council of A.D. t 

24 note 106 
Ordeala, 307 ; when required, 307 
Obdkr, vol. i. chnp, V. 178 ir;. 
Order dittjnct froni roookhoud, 104, 




Order 



of tbe inveatigatiun, S 



Omicm, Pritilbocs and DimBR or. 

»ol, i. cbap. vi. p. 262 inj. 
Ordera, falaely claiuiing, 68 ; obtaining, 

improperly. 79 
Ordinariea, 210 ; duly of. to uai.it one 

another, 297 note 248, 320 note 101 
Otigen. preabyCer of Alexandria, A.D, 

lSS-245, 11 note 39, S2 i>ote 77 
Orleans. CouncU of, a.d. SU, 61 note 

149 ; Second CouncU of, a.d. 533, S 

note 30 : Third CouncQ of, A.D. CSS, 

17 note 64 ; Fourth Council of, 62 

note 35 
Otbo, Cardinal -doooia and legate ol 



Gregory 
1237, 6 

Otbo tv., Emperor, 
33 note 160 

Othoboni, Cardinal HJeacon of SL 
Adrian, and legate of Clement IV., 
bla oonatitutiona.A.n. 1268, U note S3 

Otteiy St. Mary, a Benedictine foun- 
dation, 123 

Ougbton, author of Ordo Judiciorum, 
IBS note 30 

Oxford, collegea of, 92 note Gi ; Domi' 
nicant at, 131 ; Franoiacana at, 131 1 
Synod of, A.D. 1222, 191 

PACROHtot the hermit, 81 ; reqaln* 

a novidate of three year*, 201 
Pacian of Barcelona, mna 370 a.D., 

aatborof Paraeneaiaad Poenitentiun, ] 

2 note 6, 43 note 26 
Paetunt, 27S notea 119 and 120 
Padua, 132 
Palmaria, S3 note 30 
Palmiatry, 61 
I'andulph, legate of Innocent III., 13 

note 3 
Papal Stalea, 184. Bee Sbdtt of & 

Churck 
Paria, Third Council of, A.D. 557, 118 ' 

note 261 ; Fifth Council ot, a.d. 6 
; Sixth CouDcU of, i 



I, 109n 



164 



I, 285, 



PaKhal II., Pope, A.D. 1099-1118, 33 

note 1 60 
PaaaioniBU, 134 
Patriarch'! power ul granUng ditpenaa- I 

tiona, 33 
Patron, an advocate, 22t 
Paul of Samoaata, 180 note 17 
Paul of Thebea, died A.D. 340, 80 
Paul ot the Croea. founder of ?■■• \ 

■ioniata, 134 
Paul the heretic. 52 note 77 
Paula, 83 note 19 
Pauliniu. author of Vita AnbroiK, 141^ * 

note 43 
PaDpen di«i|aalified from being ac- 

cuaera, -244 
Peace, a name for rvconoiliatioQ or 

abaolution, 159 
Peckham, John, Archblahop of Canter- 
bury. A.D. 1279-1194 ; bii conatitu- 



M 



^^^^^^^S^^^^^^B 


tioQs at Re«liiiB. a.d. 127fl, 6 note 


Polycarp, Bishop of Smyrna, a.d. ll^^^H 


17 ; constitutions at Lambeth, a.d. 


4S note 03 ^^H 


1281, Sa note 118 


PoDtius, canon of Avignon. 127 ^^H 


PelB({ius. Pope, A.D. BB5-560, 3 note 8 ; 


Fontna, monks of, 82 ^^H 


49 note 63 


Pope not a subject of accusation, M§g^M 


FeDBl diflcipline. « 


appeals to, 333 ; abolished in ttns ^H 


Penaltie!,]35,165; power to inflict, in 


country, 333; appeals from, S33 


imperiBl duty, 166 ; tempoMl, 166 ; 


note 206 




Portioncula at Auisai, 132 


rectly, 159 


Positions or articles, 281 note 138, 280 


Penahcb, vol. I chap. iv. p. 138 ; not 






Poaseanory causes, 235 


once, 23 ; change of, 35 


Possessor- to be prefonwd m douMfol 


Penances, corrective, 136, 162 ; da- 


cases, S91 note ISO 


Bned.lE2i public, 153; privato.l63j 


PoMidio, Bishop of Calamis, eirea *40 


of three kinds, IBS; spiritual or 


A.I)., author of a Life of Augustin of 




Hippo. 83 note 32 


niary, 15t 




Penitent^ a terra applied to thoia on- 




dei^iing Bolemn penance, 23 ; cfillt^d 


tinians, 127 


also hearers, IB 


Praeses. the naiDe of a juJge. 179 


Peasioni chained on benefices, 197; 


Preachers, Order of, 102 nute ISE. ifaa 1 




Ihminieant J^^l 


Poreiuptorjcitation,270ieiception,24I 


Prejudicial causes, 277; exoejUkl^^^M 


PtHeidum, SOB note SS 


^^^M 


Perjury. 87 («« DectU) ; cauies of 


Preparatory queetions. 286 ^^H 


plenwy, 239 note 28 


Prerogati»e court, 238 




Prescription, 274, 282 


Pereonal cauies, 236 ; decree, 281 


Presentment, 236 note 21, 254 (*m 


Peter of Caatrooovo, ES note 89 


Bcnuneiation); of lame, S62L See 


Peter deSaulia, 127 


InqHittCiim 


Petition or libel, 26*; jroMO mocjo. 


ProsumptioDs, 305: legal, 306; |)er- 


261 note 11 




Petitionee for the religious lite, SS 


proof, 30E 


Philip of Fruoce. 33 note IflO 


Prevarication, 278 note 114 


Philip oE Ncii, 13( 


Principals in judfc,Tneot, 218, 222 


Piacenia, Council of, A.a 1095, 67 


Priora. B7 1 of three kinds, 97 ; daSM- , 


note 121 


tral. 97 ; conventual, 97 ; aecular. n ^^ 


PUa.131 


Privilege defined, 29, 30 ; not rrtl^^H 


Fliny-B letUr, A.n. 112, 18 note 63 


spective, 242 i^^H 




ProbaU of wills. 185 not. 3S, Ittf^H 


be, 222, 276 ; compellable. 223 


See WilU ^M 


Plenary cause*, 237, 233 ; list of, 239 


Probatory term, 2«r, 288 


note 29 




Plurality, dispensations for, by whom 


the original form, 17( ; aud to be fn 


granted, 33 


mtdio, 174; canoBical, 233. 286; 


Plymouth, FranciBoana at, 182 ; Cat- 


statutory. 286 


melitesat. 133 


Process. 262 


Pljrapton Priory, 127 ; lepera' houae 


Proctom, 224 ; jodicUl, 225 ; how ap- 


at, 129 




Poitou, monasticism iatrodnced at, 


of. 226 ; one or more, 226 j qnaU&ed 


83 


persons, 227; when they may be 



Index, 351^1 


sppointed, 228 : whro not, 22S noto 


Rebutter*, 286 note IttO ^H 


247, 228 DotB aea, 27c. 228 noUi 


RecluK, 81 ; nonemay become without ^H 


263, 239 note 33 


biihop'B leave, 81 ^H 






Sfl 


Reconciliation, the ending of % ceniure ^H 


Proreaiion or religiom life, 100, 229 ; 


in a regular manner, 169 ; two kinds ^H 




of, 170 ; eitra-jndlcial, 170 ; judicial, ^H 


Prohibition, writ of, 184, 202; kllowed 


170; who may give, 171 ; preoa- ^^| 






202 


confined to the living, 172 ^H 


Promoted office, 237 




Promoter nec«sv7,237 ; piirilegec or, 


po»ible, 277 ^H 


257 ; voluoUry, 237 




Fro.!. 281 ; deSiKd. 289 ; what it in- 




clude., 289; of two degrees, 290; 


RegradatioD, 160 ; the mildeit form of ^H 


[all. 290 ; ball, 242, 2B0 ; full, n- 




quired io criminsl c«u»e«, 290; aui- 


kindi of. 160 ^H 




Regular canons. See Cantmi, ^H 


305 


Rejoindera, 286 note 100 ^H 


Property, fonni in dealing with, may 


Religion>= forma of the religiooa life, ^^H 




108, ^B 


dation of. by monltB, 93 


Religiona hooMi defined, 92 ; not to ^^\ 


Proprietory, 235, 275 


be removed without proper Conaent, 




99 




Religious life, 80 ; three varieliee of, 1 


SB 


80 ; distinct from order, 104, 106 \ ^^H 


PrOTuat, office of, 97 




Proxy, 225 i revocation of, 229 






in common, 84 (aee CoenobUtt) ; ex- ^^H 


OTidenoe. 300 


lenaion of, to clergy, 84, 126; admia- ^^1 


Purg.ti™,2SB.307 note 27 ; failure in, 




eqniTalent to ple^Jing guilty. 26 ; 




when directed to be taken, 2U0 note 


cation of children to, 100, 117; ^H 


189 ; when forbidden. 290 ; oath of. 




340 note 37, 258 ; may not be com- 


reqoired, 101, 118; noviciate, 102, 


pnluriljadminiiterediDthiaoountry. 


118 (aee A'oBicioto) ; not to be 




allowed for money. I0>. 118; manner 


Dot defamed, 259 ; nuuinerof taking. 


of profeoing, 103, 119 ; time lor. 


2«0 






aeeond baptiam, 104 ; duties of, 106 ; 


QoADBOPWOJiTiora, 288 note 1*0 


a apiritnal caoae, 1B7 ; poverty, 108 ; i 


(^uaii -contract, 199 


chaaUty. 108, 112; rrgulations to ^H 


QiiereTo, S48 




QneMion. 2112 note 1 


silence. 114 ; deaertion of, apoatasy, ^H 


QuMf pmaitMl, writ of, 1 98 note 89 


45, 106; among the Saxuna, 123; ^^1 




among the Celta. 122; penons dead ^^H 


Rabas M*cb, Abbot of Fulda, died a-d. 


in law. 03. 110. 197 note 81 ^H 


SSS, 8 note SI 


RiLiGioua Obduh, chap. iv. p. 120 ^^H 


Rainer, 53 note 88 


Mf. ; defined, 120 ; riw of. in 13th ^H 


Rape, 44, 72. 75 


oentuiT. 120; contemplaUvo, 121; ] 


Reeling lortHdden booka, 19 




Real ctDWM, 235 


12S ; apiritnal, 121 ; niadooar?. 121 




^^^^^^^^^^^ri^^^^H 



BeKgiona women, 11. See .Vuni 

Remiglua, 63 note 160 

JUminorialci litiratt 214 

BepairB of oburctiei. 197 

Replicationi, 247 

Reaidence, dispenuCian from, 33 

Set Jvdicata, 286. Sue Judicial SttlU- 

Rulituiio in inUgram, 816 
Beipgrisalii, name for & proctor, 221 
Jieu4, 222 

Reriew, commlBBions of, 317 not* 82 
ReyDolds, Walter, Aruhbiahop of Oao- 

terbai?, A.D. I313-132H.31 note 116 
Rliudea, home of Knighta of St. Jt*n, 

129 
Robberj, 14, 63 ; of two kindi, 66 
Robert of Muleeme, founder of Ciater- 

oiftni, A.11. 1096, 125 
Rudolph, G3 note S9 
Rogen' Ecclaslutical Law, SOO note 

91 
Romaldeana OF CunaldDQuna, 121 
Roman Churoh, leniency of, 7 ; head 

of s temporal aoverejgn, IBS 
Roman Empire, jurisdiction of oourta 

gpirilual JD, 183 
Roman piintilfa, temporal Bovereigna, 

137 
Roman Synod to tbe QauU, A.D. SSI. 

117 note 260; .l-D. 826, 103 note 

117 ; A.D. eao, 6 note 20 ; a.d. 878, 

BO note 111 ; a-d. 1078, BB note 105 
Roman law favourable to arbitration, 

180 
Borne, introdactioil of tnonaaticiam at, 

82 
Ramtiatd, founder of the CamaldU' 

nians, A.D. 1009, 121 
Rothery, appeal caiitea reprinted in 

KecleBtical Courts CiimmUaioii, 1833. 

11 note 30 
Rouen, CouncU of. A.U. 6B0, 62 note 

154, 115 note 210 
Rowe, J. Brooking, SB note 51 

Sao. from Saclie = a catue, the right of 

SaCHAHENTS GBKEBAU.T, Vol. L clupi. 



Sardica, Council of, A.D. 317, 7 I 

Satan'* power over tbe body, 136 
Sutiafiutiane not to bn capriaoa 

arbitraiy, 216 note 13U 
Saoiia, Peter of, 127 
ScaK hi., 134 
Schism, 44 ; dirfioed. GO ; external. £1 : 

internal. 51 ; leads to hetay. £0 

Schmalxgmeber, author of ^u i'ni- 



317 n 



a 83 



Scirt/aciat, writ of, 198 note 86 
Sect* in churches, -J39 note 80 
Secular canong. St^e Canoni 
Secular courta, litigation in, iS 
Seonrity for prooecutfng, 217, 286. See 

Selborne, Lord, 289 nol« 178 -^H 

Seligenstsdt, Council of, ajx 1023;1^H 
note 21 ^H 

Sempringham. 127 ^1 

SenCeiices, SOS; of two Inndt, SOS; 
interlocutory, 308 ; Gnal, SOS, 309 ; 
involve three things. 811 ; ought to 
combine jastico with mercy. 305, 
311; of Uw, 141, 312; of a judge, 
144, 312; pasaed and Co be paaaed, 
114, 312 ; ipto jure and ipm Jiuio, 
111, 313 
Separation or eicluiiun, 30 ; aimple. 
139; complete, 110 = 



Settlement, matter for, 262 (aee Xe- 
gotiurn) ; judicial. 311. SteJtuUeial 

Severity deBned, 6; eccleaiaslica], 1S5 : 
of three kinds, 13B; remedial, 135, 
136 ; penal, 135 ; vindicUve, 135 

Seville, Second Council of,A.D. 619, 84 
note 39 

Sidoniua Apnllinuris, IS3 note 31 



tumacioot peraon is iinpriaoDed, 165 

note 36, 322 
5ilence required from niOnke, 114 
3ilvanua, Bishop of Troaa, 1" 
5imeon Slylilei, 81 m 
jimon Magua, S5 



'raaa,179tK>UU^^Hj 



Simaiiy, 44 ; deGonl. £i ; In obt&iniiig 
orderi, £1 ; iu obtainiDg beneficeB, 
57 ; of three kinds, SI ; true, 53 ; 
conventioDkl, 56 ; oonfidential, 56 ; 
penalties of, 57 ; it admiMioD to a. 
moDuterj. 58; » ipiritusl caiue. IDS; 
pl(!DU7, 239 note 29 

Simple causes, 235 

Simplieiter. 213, 221, 226 

Sina, 39, tO 



252 

Sirmnnd, Jkcob, ■ Jesuit BUtbar, diod 
A.D, leSl, 18 note 67 

Sirtus IV, Pope, a.d. 1471-liBl. 133 

SUrer;, redactian to. 160 

Sl»>ei may not t» judges, 211 ; proc- 
tan, 227 ; advocates, 231 ; accusers, 
24S 

Smith, Toulmin, English gilds, S7 
note 44 

Soc. an area of jurisdictiou, 15S 

Socrates, A.D. SSO-115, the Church 
historian, 23Qata 101 

Society, 83 

Sodomj. 72, 76 

Sudorand Man, Bishop of, 156 note 127 

Solemn diw^pline, ID, 10, 17, 21 ; 
caremonies at beginning of, 21 ; re- 
BtoratioD at close of, 22 ; voluntarilj 
aubmitted to, 22 ; imposed far public 
crime*, 23 ; persons exempt from it, 
22 

SolUIum, in. 21S, S20 

Sorcery, 62 

Spanish custom requires the queen- 
dowager to become a oanaa««s, 119 

Spellman's Oloisary, 129 note 63 

SpalK62 

Spiritual causes, 1S4, 233; of five 
kinds, 19G 

Bmnuu, Cocbtb, chap, vi, 174 teq.; 
their jurisdiction under the Empire ; 
181 i in this conotry. 182 ; subject- 
matter of, 1S9 ; in the Isle of Man, 



186 
Spirituals a branch of Fraoi: 
Spoliation, IBS, 277, 283 no 
Stamp duties, 224 nute 228 
SUpeldun. Bisbop of £teter, 2SS 



1,132 



L 
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Standers, IS note 61 ; a class of peni- 
tents. 18, 19 

SUte trials, 317 not« 84 

States o[ the Church, 158. See Papal 
Statu 

Statutes of the ancient Church. 62 note 
164. ^te AtU, A-aA Carthage 

Stepbena' Ecclesiastical SUCutes, 61 
Dote 63 

Stealing, 44, 66 ; venial, 66 

SteTGDson, editor of the Chronicles of 
the Abbey of Abingdon, 304 note 10 

Stoeahades Islands, 83 

Stratford, John, Archbishop ol Canter- 
bory, A.D. 1333-1349, bi> consUtu- 
tioni, A.ii. 1342, 61 note 147; bis 
constitutions, A.D. 1343, 36 note 17S 

Slrattord-oQ-Aron gUd, 89 note 63 

Strife, 44, 63, 66 

Studies, neglecting clerical, 79 

Studiui, foandvr of a monastery at 
Constnntiuuple, 84 

Style or custom of the court, 285 

Stylites. See Simeon 
, 26 note 114 

Sob-prior, 97 

Suffred, Bishop, ai3 note IGd 

Suit, 262 note 1 ; pendency of, 273 

Summary causes, 237, 264 ; two lands 
of, 237 ; no contestation of niit in, 
232 ; all become before the highest 
court, 264: canies allowed to be, 
239 ; information, 256, 263 note 9, 
268 ; sentenoas In, 309 note 39 

Suppletory oath, 241 note 37, 242, 290 

Supremacy, Act of, 333 

Surfeiting, 44 

Surrejoinders, 286 note 160 

Surrogates, 218 

Suspension, or the lesser eicommunico- 
tion. 138 ; of clergy. 162 ; a form ol 
deprivation, 160; from order, 161 ; 
from office, 162; from benefice, 162. 
163; effect of, 162; duration of. 
163 ; to be preceded by warning. 
165 : incurred i/iso /acta, 165 ; vio- 
lation oi, causes irregularity, 166 ; 
from entrance to the Church, IB 

Suspicions. 305 note IS 

Sweden, 129 note 46 

Sword, the spiritual, 138; the tem- 
poral, HI 



S;l*kTiai, BUbop ot Trou, 265 note 23 


Farie and Cologne under Albert tbs 


Syndio, 228, 229 


Great, called the Angelic Doctor after 


B^QMim. Biibop of Ftolenuii, 1B4 




note 70 


and died at Fosaa-No™ A.n, 1274. 


Synod, 262 


on hia way lo the Council of Lyon. ; 




wa« present at the Dominican Chapter 




in London, 131 


TABRtRAa. SI note 12 


Thompaou. Margaret, hirtory of Somer- 


Tmnner, author ol Monuticon, 1 32 note 




62 


note 30 


TnrrMon, Coungil of, x.d. 51S, 71 nota 




22B 




T»vi.tock Abbey. 123 


A.D. 1363, 49 note 63 




Thuri/aUi, 46 


47 


Tima, Tlu, 131 


T™u. 153 


Tithe causes, 197,198,208 




Toledo, Third Council of, A.D. 689. 23 


of. 12B 


note 101 ; Fourth. a.D. 633. 33 note 


Temporal ouies, 1P4, 201. 233. 234 


152; Sixth, A.D. 638, 26 note 118; 


TereMw St„ 133 


Eighth, A.D. 653, 34 note 173; 




Tenth, A.D, 656. 24 note 104; 


Term, 229 ; delibcratory. 276. 230 ; 


Eleventh, A.D. 675, 55 nota 103; 


citatory, 230 ; pnibatoiy, 247, 288 ; 


Twelfth. A.D. 681. 62 note 157; 




Thirteenth, a.d. 633. 62 note 156 ; 


800 ; to conclude, 303 ; to bear sen- 


Sixteenth, A.D. 891, 76 note 269 


tence, 302 ; final or delinitocy, 303 ; 


Tolerance, ecclesiastical, 49 


eiBontorj, 319; fatal, 31B. 329 


Tolerated person, 313 ^^^^M 


Tertiariei, a branch o( Carmelite^ 133 


Toll, the right of levying dne*. ISJ^^H 


Tertultian. a presbyter who became » 


Tor Abbey, 127 ^^M 


Montaniat. tirta 200 A.D., 7 note 29 


Toulouse, 130 ^^H 


TeatameDtary causea. 201 ; when plen- 


Tours, Council of, A.D. 460, 46 nota 


ary, :;S9 note 29 


44 ; Sooond. A.D. 567, 106 note 171 ; 


TeataroentB, 201. Sea WilU 


Third, A.D. 813, 76 note 262; A.D. 


Thalia, a. book written by Ariua, EO 


1163. 71 note 231; introduction of 


note 66 


moEMticism at, 83 y | 


Thftoiea, 131 




Thebaid, the liamo of associated reli- 


120 ^^1 


gion, life, 81 


Trappe, La, 125 ^M 


Theft, 44. See SU'Umj 


Trappista, 126 ' 


Theodore ot Tonus. Arehbiahop of 


Treoasso, Council of. A.D. 878, 14S note 


Canterbury, A.I). 6B8-690, 7 note 


43 


28 


Trent, Council ot, changed the law oJ 


Theodore of the Huly Spirit, 87 note 


marriage, 306 


43 


Trespaaa, 200 


Theodoaian Cude, 180 note 21 


Tribur, Council of, a.d. 895, 55 not* 


Tbeodnlf, Biahop of Orleans, died 


103 




Triers, Archbishop of, 156 noto 127 


authorised in tbia country. A.D. 9S4 




Thietberga, lOfl note 79 




Thoraaa, born at Aquino, a.d. 1227, 


Troslei. Council of, A.D, 909, 69 note 


educated at Monte Caaino, became a 


135, 154 not* 118 


Bominiou a,d. 1243: stodied at 


Tntlkn Cuundl, t.O. 692, IS note 70 



Troth, oith of, £10 note 37 ; whnt it U, 


Viiltation-coarU, or aynoda trftniMtint; 


2B7 




Tungu. Ill note 203 


243, 251 ; beld for correction, 247 ^H 


TuiOD hermita, 133 


riva r«e proof, 290 ^H 












tion» irf, 24 ; priTite, 2» ; public, 1 


Unifoiucitt, Act nf, 17D note SO 


24, 2S ; three parte of. 2S ; eimple. 


UnnMDral crime, U, 72, 75 




Urbm IL. Pope, *.o. 1083-108B, U 




DotaSl 




in., Pope, A.D. neS-1187, 273 


execution, 2B ; of religion ought to 


note 74 


be fulfiUed, 106 


rv.. Pope, 4.a I2B1-1MS, 63 




note 91 


Wah.v-iko. neOMiity for, 4 ; when it 




may be dinpenied with, S 


91 


Watren Leofric MiseJ edited fot 


Uaurr. 44. 63 ; deflnod. 69 i bow far 


Henry Bradshaw Society. 83 note 27 


permitted, 09 ; ft epiritUBl caoie, 


Warwicl^ IXminioana at, 131, SS note 


IBS; when plenarj, 239 note 2S 


134. 72 note 237. 73 note 200 






ViLESB, the Empemr. A.D. 304-3S7 ; 


W«tena in Sweden. 128 




Waveriey, 126 


Vftlentift, C«undl of, A.D. 374, 7 note 


WiDLOOE, viil. i. chap. vii. p. 339 ttq.; 


29 






isa 


379. 1S2 Dote 21 


Weopen, ft eliai of peaitenti, 17 


nr.. Emperor. A.n. 421-4S5, 178 


Wegtmimter, 123 




Wethershed, oZ™ Richard G«nt. 


Van E«peD, Dutch cuonUt, 9 note 


Archbishop of Canterbury, a.D. 


34 


I22B-1231, con>tit>itioni of. A.D. 


V«in«, Coiiadl of, 4.D. 465. 4G note 


1229, 77 note 274 


8G 


Whipping a penance, 154 






tiou. 243. See Vindktiii 


a*teryof, 8anote41 


Veron*. Comicil of, A.D. 11S6, S3 note 


Wbite Friara oi Carmelite*, 133 


88 


White Monka or Ciiterciant. 12* 


Vieu-QtoertSt Court in I>Ie of Mm, 


Wigendale, gild of, ES no[« 49. 89 




note 53 


Vic»n. lemporuy. 1(14 


Wihtrasd'e lawi, A.D. 693, 84 note 29, 


Vienoe, Council of, A.D. 1311, 32 note 


or A.D. 696, 94 note 80 ; priTUege of, 


1S2; diuolvei the TeoipUn, V20 ; 


A.B. 692, 96 note 84 


SL Antony of, 123 




Vincent, St., de Pftui, 134 


3»>> TtUamenU 




William the Conqaeror teU Dp apirltnftl 


Vindictive diiciptine, 4, fl ; pn»ctio>llr 


oonrti, 182 




WmUm of Toulouae, 53 note 91 




WiUiam or Mobnn, 125 note 27 




Wimbome, double nionastry at, SS 




note 41 


Tindicti-e, cbUhI uimidienloo. 




ISS 


A.D. 1284-1313, 37 note IBS 


^ 
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Index. 



Winchester College, 92 note 68 
Witchcraft, 62 

Witham, a Carthuiian house, 126 
Withdrawal of a controversy, 278 
Witnesses, two or three required in 
criminal causes, 290, 296 ; one may 
suffice in a civil cause, 242, 290; 
not more than forty allowed, 296 ; 
may not be examined before oon- 
tesUtion, 281 ; fit and proper, 293, 
294; disqualified, 294, 295 ; compel- 
lable, 297 ; to give evidence fasting, 
298 ; may not be produced after the 
oonduaion in a civil cause, 242; when 
they may in a criminal cause, 257 ; 
monks as, 297 ; three productions of, 
allowed, 298 



Women may not be judges, 211 ; nor 

proctors, 227 ; nor advocates, 231 ; 

nor accusers, except for their own 

wrongs, 244 
Worms, Council of, A.D. 868, 165 note 

174, 258 note 147 
Worship of fountains, stones, elmen, 

and other trees, 62 ; public, a spiritual 

cause, 197 

York, St Mary*s Abbey, 123 

Zachabiab, Pope, a.i>. 741-752, 141 

note 80 
Zancae, 111 note 203 
Zouche, William la. Archbishop of 

York, A.D. 1840-1853, constitutions 

of, A.D. 1347, 64 note 167 



THE END. 
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Under this title is now issuing a series of Standard 
Worlis, consisting of Foreign Translations, Original Works, 
and Reprints, printed in the best style of the typographic 
art, bound in cloth, in demy 8uo, of from 450 to 600 pages, 
and issued at short intervals, price 12s. each Volume, net; 
post free to any part of the world. Twelve Vols, may be 
selected for £5, 5s. 

The Great Commentary on the Gospels of 

Cornelius J) Lapide. Translated and EiliW bj the R«t. 
T, W. MoBBUAN, 1),D., assisted by various Scholars, 

SS. Matthew and JIark's Gospbls. 3 VoIb, Fourth Edition. 
S. John's Gospkl akd Threb Epistlks, 2 Vola. Third Edition. 
S, Luee'b Gospel. 1 Vol. Third Edition. 

The six vols., bound by Zaensdorf, halt antique caif, £5, 58., or 
in whole calf extra, £6, 6b.. much uiid as an Ordination Present. 

A New Edidou in Uwtnly Sliilliag Forte is now bclugisaued. 
PaHi I. to VI. Ttady. 

The Acti of the Apoitlet lo Revdatioiu, eomvMing the Nevt Tola- 
mmt, in about four volumet, wiil noio bt iuued at Aort intervalt. 

" It woQld indenl be gilding the llneit gold to batow pnuM on tba great 
CoDHDeDtHTj of i Lapide. It >■ % work of nntqnalled— we tbonld uy ud- 
«Ppro»ched — TiJue. Wo ip*ciiUlT entrmt tlio cUrg; not to neglect obUiniug 
no lut * tremnre of «*intlr wiidotn, even if, in to doing, ther are obliged to 
McHflce manj Tolnmei far inferior to it id real faeliifnlDeu." — Jvhn Bull. 

"Mr. Mouman hu done bii part u ui able and iTDipatlietio Mholar might 
ba expected to do it, and (be roluniei, both ia traniiatloii and exe«atiun, are 
■orthy of their author."— Saturday Recieui. 

" It ii the moit erndite, the richeit, and altogether the eompleteit Commsi- 
tarj DD the Holy 8cr1ptnrea tbet hai ever been written, and our beat tbanki 
are dae to Mr. MoiitnaD for having iiivea ui, in olear, terae. and vigoroni 
EngUth, the invaluable work of the Prince of Scripture ConimenUttara." — 
DuUin JUvitw. 

"RealU the Editor haa luooeeded in preaenting the pnblie with a charming 
book. We hare been accnitomed to regard k Lainde for cooatiltatiuD rather 
than to be read. Bui in the compreued form, clear and eaij (tjlr, and excellent 
type in which it now appear*, it ii a book we can (it down to and enjoy." — Tke 

''We let a high itore upon thii Commentary, There i) about it a oteatneM 
of thonEht, a many-aided method of looking at truth, an iniight into the deeper 
meniiing, and a fearleii devotion which lend a |>eculiar charm to all that he 
wriiei. The great value whicb bia commentariea have for Bible atudenta ia in 
thefact that nowhere rliBcnn they Gudao great a iture of patrittic and BcholattiD 
eiegeaia." — LiUrary World, 
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( 2 ) 

Henry Vlll. and the English Monasterieij 

An Attempt to Illustrate the History o( their SuppreasM 
with an Appendix and Maps showing the Situation i>f t 
Eeligioua Houeos at the time of their DisBoltition. 
FRANOia AiDAK Gasquet, D.D., 0.8.R 2 Vols, t 
Edition. 

"We m&y taj in brief, If what we limie alremd; wid ii not (uBcient to (hew 
it, tbkt ■ very important ohaptBr ol Engliih hiitoi; it hern trotod witb a ful- 
neit, miDuleiiflts, and lucidllf which will nnt be found in pnvioai sroaUDti. 
ud we liiicerelf oongntalate Dr. Guquet on hiTJng made luch an iniportanl 
oontribuiion to Engliih hiatorioai 1iten>ture. " — Atktnmam, 

"A lesrDed, cureful, nnd ■anaeufat TiuJicalioD of the penonal oharacter d 
the monki. ... In Mr. Gaiquet'i akilfal handi the diiaolutiuQ of the m 
auumei the pioportioni of a Greiik tragedj." — Oaardtan. 

May nlao be had in 2 VoU., imth 34 P^e llliiitraluint and b Mapi, 1 
bound in Pertian Morocco, Top Edge Gilt, Price 30*,; tn lAe 
wKoU Morocco or Calf, £% 2*. ; Half Calf, £1, lU ; tn Quint fi 
Binding, £!, at. 

The ILLUSTRATIONS may be had sepaMtely. Price Sa,, Post B 

V being issued in Monthly Shilling Fu 



Edward VI. and the Book of Comma 

Prayer. Its Origin Illustrated by hitherto Unpubliah* 
Documents. With Four Facsimile Pages of the MS. ~_ 
Francis Aisah GASdUBT, O.S.B., and Euuund BiaHoi 
Third Tlwumnd. 



ngu'd> the uitecedenti and the oamiiiUtion of tlie Prayer Boulc, w 
hetitation in laying thia Tolume ii the mo«t valuable oontribntion to 
that hai appeared aince the time oC Dr. OardwsU,"— .^iJienmnn. 

"We cannot refrain from eipresiiDg onr admiration of the method in wbioh 
the author has oanducted bis whole inquirj. It aught to hnvt a large dreula- 
tion, for it eontaina by far the bent aooouaC we have ever lefo of tbe changes 
introduced in Edward VI. 'a reign," — Guardian. 

"This book will occupy a place of specinl importance in the library of evnr 
Utargical itadent. *— Saturday/ Itrnetc. 

''We may say, withnat hesit«tioD. that the second, third, and fooith amwn- 
dieea are too moat valuable contrihutiona to the early biatory of the ftiyer 
Book that hat yet appeared." — Church Quarteriff fiepiao, 

"This volume is one of the most interesting and valasble eontribation* tu 
the study of the Keformntion in England that hna appeared far many a day." — 

" The book deservea great praise for 

"We gludly acknowledge our gratit 

for their laboun the eameit attentic 






its authon, nnd willingly bespeak 
eveiy priest and laymao," — Ckmrak 




Historical Portraits of tlie Tudor Dynasty 

and the Reformation Period. By S. Hubert Bcuke 
i Vola. Second Edition. "Time unveils nil Truth." 
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t bj t£e Dailff CMroniele, u mkking, u tar u I Iedok. 

jiidilion lo our IcnowJedHe of b remu-kmbla period."— 

K^ivm a LtOtr by Mr. Gladbtoni. 

V "We do not beiiUle Id mow tb*t. in bii cititnat* ot ohancter md ovenM. 
lb. Bioliii a wldom wraug. . . . We bakrtUj with it ft luge M^e aod au 
— '" ' I c]Tcaittioa."—Tlte .Aradaiip. Signsd, NiOHOLAB PocoCK. 

' mre full-length portnuU, otteu to life-like, tbiit when plued bends 
r, we feel no difflsultf in renlwing the relmtioni which III. Burka 
umi nt eitbbliiibiDg between tben."— .^iinihu Btgitttr. 

'"The antbot writee biitorj u it ibould be written. The men end women 
that ptua before ui in theae portraita ve nu bard lifeleaa outlinea, but beinga 
of Seih aod blood, in whom, and in wboae fata, we feel a keen and abaorbin;; 
bil«r«»t."— roW<<. 

"We attaoh great importanoe to Hr. Bnrke'a work, aa it ia, we belteTc, tbv 
flnt attempt on aujr oocaidGrable aoale to collect and amDge in a liTing pietore 
the men and women who made the England of to-daj-. . . . ThiaeHort, aeiioiul; 
iDclertakao, anri aided b; a graphic and attiactiie itjrle. 



naat do immenM good."— i>tiM<n Renoj. 
" No bonett atudent ot a moit niemonbte period oan affoid u 

f Mr, Bnrke'a long anil laborioua reaaarohet, while the eeneral , 

1 bii pagca all the interest of a nunaooe. and all tbs obann of noreltj, ■ 



neglect the a 
pQoUo will fii 



of Mr, Bnrke'a long anil laborioua reaaarohet, while the eeneral 
in hii pagca all the interest of a nunaooe. and all tbe obarin of 

•Tffiita Rion tbitn three sentariM old. He ii ■Iw wh»t ii nre— m hliHuiiD ef 

■ImoIuU Iniiiartialit;."— i,i/c. 

The History of the Popes, from the Close of 

the Middle Ages. Drawn from tbe Secret Arubivca of the 
Vatican and other Original Sources. Bj Dr. L. Pastor, 
Professor of History in the Univeiaity of Innabmck. Trana- 
Uted from the German and Edited fay Frederick Ahtbobus, 
of the London Oratory. Vols. I. nnd II. 

"It would be difficnlt to name any great biatorical work written wttb ao 
abriana an anxiety to tell tbe truth anil nothing but the tiath. and thonld 
theae volumea Dot meet with a faToarable reception, we abould regard the 
event ea little short of a liteiar; eaUinitj." — Daily Chronicit. 

"It ia DO eiaggaration to aaf that tbit work i* one of the moat important 
Uatorical itudiea ot tbe preaent oeoturr." — TiMtt. 

A History of the Somerset Carthusians. 

By ^tAROARET E. Taonrso.-i. 

This Vol. has Sixteen Page IlluMrations of Hinton Charter- 
HouBe, Wiihara Friary, &c., by the Aothor's sister. Miss L. B. 
Thokpson, and will prove an interesting work to antiquariaus 
especially of Somenetaliira and the Weat of England geneimllf . 
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( 4 ) 
"The Kierurgia; or, The Holy Sacrifice o: 

Witli Notes and Dissertations elucidating its I 
Cereraonies. By Dr. Dasiel Rock, 2 Vols. A New audi 
thorouykly Revised Edition, with many new Ulustrationi | 
Edited, with a Preface, by "W. H. James Wbale. 

The Editor (whose qiialificstiose for his office are well known^fl 
has spared no efforts in making the book perfect ; and as he ha>fl 
had mnch additional matter tmknown to the learned author, iiit% 
i^uccesa has be«n aasured. 

A Large Paper Edition, limited to 250 copies, printed on fine 
laid [laper, with red rubnc lines, price £2, lOe., to secure copie* 
of which immediate application is necessary. 

"WeeordiiJlT welcome this eicelleDtl; printBd edition of Dr. BDok'i wtO- 
Wenle od the titte-Mge J* a gainuilee that the 
y imil ionMientionuy ptiformed. An ezBininir 
k compariion of tbo Snl edition hu eoBvinced 
— - --ipriDt, there ii hardl; s pRge which duel 



work of editing has been cBrvfull 
tion of the volt, now istued nnd 
tu. that 10 (ar from this being a _ . . . 

ork of the preient Editor. 



It manifeat (be w 



Piconio (Bernardlne a). Exposition on S1 

Paul's Epistles. Translated and Edited by A. H. Pbitchai 
B.A., MertoB College, Oxford. 3 Vok 

"The learning, the piety, tbe apiritnal-miiidedneu and loTing duritj of 
author, which deierredly ennitd for bim a bigb reimtation in France, an >in , 
where coutpioaoiu, and there is a freibneH in tbe mode in whioh be preunti 
mucb that u siiggeslive, hopeful, and beiutifut"— JVaiionaf Churek. 

"Vr'e dcure to rscomtneDd tbi> book to alL Of oonrie to tbe pnetthood any 
commeudntion of it ia unneceaaaiy ; hut among the laity there are nxnj loola 
one of whose great«at drawbiuki in the apirituil life ia unfamiliajity with tba 
Word of God. Let tbem read the Scripturea duly, if onlj far a few mioatsL 
let them bear along niih them auoh ^ide« ua Piconio, and the Spirit of God 
will illumine tbeir miudt aiid inflame Aeir benrta with a fnahnHsa and Tigour of 
DiTJne life altogether peculiar."— JVoo rorJt CatKolie World. 
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The Relation of the Church to Society. 

Series of Essays by Edmosd J. O'Rkillt, S.J. Edited, ' 
a Biographical Notice, by the Rev. SIatthbw Edhbkll. 



Among tbe 




intereating chaptera of this bonk, perhep) the 

ting IS lunt entitled ' Tba Clergy and the Law uf Elections.' Hei 

itithor dtacuuea, with cleameai and ability, the aomewbat rexed ([ueitioD con- 

oeming the part that piieets may take ia pobtics and public electiona. There 

are many otber tonica treated in thia valmne which will well repay the trouble 

iful reading.''— I>iiUtn Seviev. 
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( 5 ) 

The Complete Works of St. Bernard, Abbot 

of Clairvaux. Trandated into English from ttie Kdilion 
of I>OM Joannes Madillon, of the Benedictine Conf^'egation 
of St. Miiur (Paris, 1690), and Edited by Samuel J. Eales, 
D.C.L-, some time Principal of St. Boniface College, War- 
minster. Vols. I. and II., containing the Lettera of St. 
Bernard Vol. III. Ju»t Ready, 

"Id bi* vriCingi great nntnml poiren ibine forth reipleDJentlj. an intelleit 
more tban thitl of tlie aulitle Abelard, an eloquence that vw firoiutibte, bu 
imagination like a poet, and a iimplkaitj that wiot tbe admintioa of atL Prieila 
will find it ■ moat valnable book for >|iiriniat reading and aermnui. Tho pnuting 
■tid hindiag of the work are aupeib."— CoUotic World (New Tork). 

" Wv wiib Dr. Ealea Htid hia publiaher all aucceia in what may be oalled ■ 
noble nniiertaking."— CAuPcA Qvartai)/ Bevitw. 

"No writer of the Middle Agea ia ao fmitfol of monl inapiratiuD aa St. 
Beroard. no character ia more beautiful, and do man in uiy age wbatever ao 
failbfuUj repreiented all that *ai beat io tb* impulaei of hit lime, or eierciaed 
■o powerful an influence upOD it. . . . There ii no man wboae letters ootet to 
many lubjecta of abidiog intemt, or wbme influence «ai ao widely aprsad." — 
AOieruram. 

" It is not n little atrange that a man of intetleet ao powerfal and flhanater ao 
noble End lelf-deDyiug ahnuld baie had to wait aeven centutiei fur hia worka to 
be rendered into Engliib. . . . Tbe letter* are of great hiatorio Intereat, and 
many of tbem most luucbiuc. Ttie ORiple eameatneaa of tbe man, and hia otter 
freedom from ambitioD, atii^a ui on almott every page.*'— JVofii atid QKeriti. 

'• TVe Dongratulate both the pubtiaber and the editor apou tbe iaiae of tbeie 
volume*, wbicb we predict will be warmly appreciated by Engliah reader*, and 
which we can tlinmughly recommend."— ii(«™py Churchman. 

" Tile talk which Mr. Eales baa undertaken of bringing out AD English edition 
of Berriard'a worki i* one that i* deiening of every prwie, and we hope thsl it 
may be earrieil to oonipletion by tbe appaarance of the remaining Tolumea 
witjioat ondue delay." — Littrary World 

"English readera of erery claaa and creed owe a debt of gratitude to Dr. 
Eales far the gr«at and useful work which he baa undertaken. It ii atiange 
that now for tbe flnt time baa such a taak been even, aa far aa we are aware. 
approached. ... In this tbe eatLieil complete Englisb edition of Bernard's 
works, a reparation, tardy indeed, but ample, is about to he made for tbe 
Deglect or indifference of so many bygone genentioiia of the Engliah-apckking 
race. . , . Wo baie indeed much to be grateful for to the fiitl Engliah traus- 
lator of 8. fiemud'a wurka."— rAc ItoalA. 



The History and Fate of Sacrilege. By Sir 

IIknht Spelmas, Kt. Edited, in part from two MSS., He- 
vised and Corrected. With a Continuation, large Additions, 
and an Introductory Esaay, By Two Priests of the Clmroh 
of England. New Edition, with an Appendix, bringing the 
work up to the present date, by the Rev, S. F. Warrbx, 



"All who are interetted in Church ODcti>wmi_ ._ , 

ork, which will Iw Found to be a mine of InformAtioa o: 
it ialt."—lftiBUrf aout JfapMinc 
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The Dark Ages: A Series of Essays ilhstrating 

the State of KeliRion and Literature in tbe M^inih, Tenth, 
Eleventh, and Twelfth Centuries. By the late Ilr, Maitijjjo. 
Keeper of the MSS. at Lambeth. Fifth Edition, with on 
Introduction by Fbkdkridk Stokes, M.A. 

"Tho Eiinyi H* a wholo »re delightful ; slthough thej ara full of lenmlnK, 
no one con find theni liull or beiTT ; tbej abound io well-tuld itoriH, amiuiDi 
quotntiuQS, uid oleier taroum, VTbatever the previou* knowlodge of a reader 
ma; ba, he will be atirred np by theas eusyt to lesm more of ■ lubiect thcj 
trtftt »o pleimntly." — Satiirilai; Bauin, 

"No tuk could be more worthy ef ■ ■sholu' und diviDe to eminently dU- 
tdnguiilied oi the author of thii Tolame, than ■ vindintion of inatitatiani which 
had been murepreaHUtud for ceuturiei. and a defense of meo who bnd been 
mnligned by tboie lo whom they had been geiiemua benefactors. Wa hai« 
read tlita work both willi pleaaure and prufit." — .dt/ioiauHi. 



Cogitationes Concionales. Being 216 Short 

Sermon Reflections (Four for each Sunday) on the Gospels 
for tliB Church's Year, founded upon Selected Readings from 
the " Summa Tlieologica " of St. Thomas AqniifAB. By 
John M, Ashlbv, B.C.L., Rector of Fewstou, Author of 
■' A Promptuary for Preacheta," &c. May also be had in 
13 Parts, la. each. 



A Commentary on the Holy Gospels. Id 

Vols, By John Maldonatus, S.J. Translated and Edited 
from the Original Latin by Gborob J. Datis, M.A., Exeter 
College, Oxford, one of the Translators of the Library of the 
Fathers. Vols. L and IL {St. Matthew's Gospel). 

" I have often conmlted Maldonatna in tbe uriKiuiJ with advuibige. and I am 
glad to He it in Engliih,"'— W, E. GLiDBTOua 

" Mnldonatua ia aa yet but little known to English readera, yet he i 
of far mare ability than i Lnpide, and is far mora origiual in hia nn 
aiplanatiooi. " — Monih. 

"To thoae who may not with facility he able to read the Latin, thi 
TBtaion will ho a great boon. The Conimoiitary ii certainly one wit! 
Bibtioil atudent ibonld make biroaelf acquainted." — Owirdian. 
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The Life of Edmund Campion. By Bich. 

SrMPSON. 

This valuable book having been out of print many year?, bos becnms 

very scarce, second hand copies wlien met with reuming fancy prices, 

it is DOW reprinted from a corrected copy, made by the learned AuUioc 

dition befot« hia death. Jiut Ready. 
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A Complete Manual of Canon Law. By 

Oswald J. Rbichbl, B.C.L., M.A., F.S.A., Bometime Vice- 
Priricipnt of Cuddcsdon College. May also be had in 26 
Parte, Is, each. 

Vol. I. ThK SiCHAlTENTB. 

Vol. 11. Liturgical Dkciplise. 

Vol. III. Church Government. InthtPreit. 

Vol. IV. The Parochial Sistkm. pTepanng. 

"TbKt it li the work of a hIioIbf of Teiy wide reading, the mui ol evidence, 
hiitoricul and litnrgioal, vith vhich the pagea are ftlmoit overcrowded, amply 
proTM."— TdWrt. 

" It li o( the higheit Talne to one entering apon the atiidT of iti lahjeet, and 
likelj alao to pniia of great aarviee to adTanoed eaaoniita tor purpoua ol 
reference. ' ' — Seotaman. 

" It it difflcalt to sonoelve > work more acceptable to fTbuishmen. It ia a 
moat learned work — leaincd, indeed, beyond the dreama nf the moil pcdantie." 

"Written in a itjle clear and preeias. By hia aoonrate and mcithodiokl 
reiekrohea the anthor haa rendered a true lertice to careful itodiet." — La 
CivUta Caltoliea. 

"Supplieaa icry urgent need wbteh it ter? widely felt now that the itody 
of Canon Law ji being revived in the EDgliab Ohuieb. "—Chirtth Timet. 

"X mouanient nf erudition. The ubi*ry of no eoelniailical lawyer, or 
■tndeat of ecoleaiaatica] biitorj, will be complete witboul il,"-~Laic Jovrnai. 

THE GREAT COMMENTARY OF CORNELIUS A LAPWE. 
The Acts of the Apostles and The Epistle 

to the Romans. 2 Vols. Tnmslated and Edited bj 
Gborub J. Davib, M.A., Editor of " Maldonattis' Com- 
mentary on the Holy GoBpels." Vol. J. Nearly Reach/. 

The First Epistle to the Corinthians. 

Translated and EJited by W. F. Cobb, D.D. 1 Vol. Nearly 
Reaihj. 



The Life of Jesus Christ our Redeemer 

derived from the Evangelist and the Holy Fathers. 

Ky Lddolp of Saxost. 

"Ladolf of Saxony, Author nf th* 'Life of Cbriat,' Dominiewi A.n. 1300; 
CarthQaian, A.P- 133S. Hia work baa been one of the moat popular for above 
MO yean, aa appaara from the itmltitiide of the HS3. and editioni. uid from 
the early tnnalationi."— /'wcjr'j Eiranton, p. 281. 

Tranalated and Edited by John M. Asblev, B.C.L., Author of 
"CogitatioDea Conciuii4liH^ &c. Prtparing. 




A History of the Somerset Carthusians. ' 

By Marqarkt E. Thompson, of Frome and the Record 
Office, Now Ready. 

Thifl Vol. has IB pntie-illuatratioTis of Hiaton Charter House, Wilhimi 
Friary, &c., by the Author'a BJater, Mies L. R Tbomi'son, and will 
provH on intereatiti); work to antic^uanans, eepccioll; of Soniereetshiie 
oud the West of England generally. 

"This hook ibowa ia every page the gr^it lenl of the authoreii, and bat 
mmiifeBt daaire to proTido tor her rBidere the toUeet and beat information.*' — 



The Reformation in England: a Skmes of Essats. 

By the late Dr. ^Iaitland, Xeeper of the MSS. at Lambt^th, 
Author of "The Dark Ages," &c. In the Press. 
Thifl volume ia being isBUed at the specinl request of many readers of 
"The Dotk Age?," to which it forma an admiraDle coinpauiou. 



The Life of St. Jerome. By Father Josbpu 

Siquenza. Trau slated from the Spanish by MariaitJ 
MoNTEiRo, Author of "Basque Legends," "History 
Portugal," &c Freparing. 
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Saints of the Order of St. Benedict. From 

the Latin of F. Alaimcs Ranbeck, O.S.Il. Adapted and 

Translated by Profeseor Molohan of Downside College, and 

Edited by the Very Rev. John A. Morvall, 0.8. B., Sub-Prior 

of S. Gregory's Monastery, Downside. [Vol. I. 

This remarkable work was firat published in 16T7 at the cost of the 

great Bavarian Monastery in Augsburg. The Life of a Benedictine 

Saint ia given for every day iu the year. The great merit of the work, 

however, consisls in the beautiful engravings which illustrate the lives, 

and which, in this edition, have been moat effectively reprodnced. 

This work ia being issued in partii, each port containing the calendar 
for one month. Price 3s. 6d. each. Fart* /, //., and III. Rtady. 

The Church of our Fathers, as sbks in St. 

OsMuyD'a Rite fob the Cathedral of SALisaDRy, By the 
late Rev. Dr. Rock. A New and Revised Edition by the 
Benedictinea of Downside. 4 vols. 

JOHN HODGES, BEDFORD STREET, STRAND, 
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This book should be returned to 
the Library on or before the last dato 
Btamped below. 

A ^e of fl/e centH a day Is inourred 
by retaining it beyond the speoiBed 
time. 

Please return promptly. j 
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